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Chanukah, 5769

Dear Friends,

“There are three identifying features of this nation [the Jewish nation]:

they are compassionate, they are sensitive, and they do acts of kindness”
(Yevamos 79a). Engraved on the heart of every Jew — no matter how far he
is from the knowledge of Torah — is the importance of one’s conduct in one’s
interpersonal relationships. The majority of Mitzvos in practice today are

in the realm of interpersonal relationships (Bein Adam L’'Chavero), yet the
attention to detail in this area and an awareness of their underlying principles
is minimal.

This series of Torah sources has been compiled for groups dedicated to
studying the Halachos of Bein Adam L'Chavero (the Linas Tzedek Kollelim).
The aim of this series is to assist the study of Bein Adam L’Chavero topics from
the Gemara, the Rishonim and the rulings of the Achronim. The series can be
used by experts and beginners alike — each according to his ability — and there
is a hope that one will fix set times for this important area of study.

It is our prayer that more and more people will find benefit from this series,
and that its study will be translated into the actions and behavior fitting for “a
kingdom of priests and a holy nation” (Shemos 19:6).

With Torah blessings,

Yitzchak Berkovits
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Note to the Reader:

This work is an English adaptation and re-working of the original Mareh
Mekomos al HaHalachos She’Bein Adam L’Chavero, Volume 1 by Rabbi
Yitzchak Berkovits.

This book is designed to be studied either with a study partner, group, or in
a classroom setting.  For this reason the material herein does not read like
the regular narrative of a book, but rather requires some work to connect
the sources together. The complete Hebrew (and Aramaic) sources have
been printed here. However, for the serious student, looking up the sources
in the original Sefarim (Torah works) will provide context, completeness of
understanding and the benefit of additional commentaries.

The aim of this work is to give the reader an introduction to the Torah
guidelines to interpersonal relationships. As always, to obtain a practical
and definitive ruling (Psak) for a given case, an Orthodox Rabbi or Posek
(Halachic authority) should be consulted.
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INTRODUCTION

CHAPTER 1

PNIN PV 12N
Distance Yourself from Falsehood

Introduction

an one alter the truth to avoid hurting another’s feelings? Should one?

Can one alter the truth for the sake of fulfilling a Mitzvah? And in both of
these cases, what if the lie will cause financial or emotional harm to another
person? And, further, what constitutes “a lie”? An exaggeration? An innuendo?
Or maybe even silence could be considering lying?

The Torah treats the topic of truth and falsehood with exquisite sensitivity.

Although the Torah ideal of Emes is often translated into English as “truth,”
this rendering is too simplistic as the sources will show. The Torah’s definition
of Emes is dependent on who the message is being relayed to, how it will

be heard, and what consequences it will have. The ideals of pursuing

peace, avoiding damage to others, and maintaining the highest standards

of refinement of character may temper the requirement to speak accurately
and therefore contribute to how Halacha decides what the Emes is in every
situation.

This chapter has six parts:

A. The Mitzvah to distance oneself from falsehood
B. To whom this Mitzvah applies
C. Categories of falsehood and their leniencies

D. Ensuring that the message is accurate, even
though the words may not be

E. Summary

F. Practical Questions with Suggested Answers

Chapter 1: Distance Yourself from Falsehood - prian 9pw 9270 11



A. THE Mr11zvAH To DisTANCE ONESELE FROM FALSEHOOD

A. THE MITZVAH TO DISTANCE
ONESELF FROM FALSEHOOD

Al. The Mitzvah is Stated Ambiguously

N-1 27D PO MY
Shemos 23:6-8 (Chumash)

D PTIN ND 02 090 ON PO TS1 RN PIIIN TR 927 92092 TN WD on KD
DRPINT 5707 DMIRL MY T2 RN NS ainia)

[The text in brackets is based on Rashi’s explanation of the verses and
the translators’ elucidation.]
° Do not pervert the judgment of your poor person in his lawsuit.

7 Distance yourself from falsehood. Do not execute a person who [is
convicted in court, if new evidence arises before his execution suggesting
that he] is innocent or one who has been acquitted. [Ultimately] I will not
let a guilty person be absolved.

¥ Do not accept a bribe, for a bribe will blind those who can see [i.e. those
wise in Torah] and will make true words crooked.

ho exactly is the Torah addressing in verse 7 when it says to stay
away from falsehood?

A general principle is that the context and placement of a verse gives it
extra meaning. The Mitzvah to “Distance yourself from falsehood” appears
between the verses dealing with a judge in a court of Jewish law, a Beis
Din.

This could lead one to conclude that the Mitzvah is only a warning to a
Judge not to alter the truth or cause a perversion of justice. And, perhaps
the common man outside of Beis Din, does not transgress the Mitzvah to
“Distance yourself from falsehood” when he lies to his friend.

As shown in the next source, the Gemara implies that the Mitzvah only
applies in a Beis Din.

12 %) The Torah’s Guidelines for Interpersonal Relationships



A. THE Mr11zvAH To DisTANCE ONESELF FROM FALSEHOOD

A2. The Mitzvah applies to many subtle cases in Beis Din.

X’ R’ - 277D 9T myiaw
Shevuos 30b-31a (Gemara)
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Our Rabbis taught in a Baraisa:

[Case 1] From where [do we know] that a judge should not support his
[erroneous] ruling [by citing supporting evidence, when he knows he may
have erred but is embarrassed to retract]? The Torah states: “Distance
yourself from falsehood.”

[Case 2] From where [do we know] that a judge may not have an unlearned
apprentice sit with him [to discuss the case on trial, if the student may
cause the judge to make an error]? The Torah states: “Distance yourself
from falsehood.”

[Case 3] From where [do we know] that if a judge knows that his fellow
judge is a robber, or if a witness knows that his fellow witness is a robber,
that he may not come together with him [to form a panel of judges or a set
of witnesses, even though the testimony his fellow will give is truthful]?
The Torah states: “Distance yourself from falsehood.”

[Case 4] From where [do we know] that if a judge is aware that the ruling
of the case will be incorrect [since he based it on the false testimony of
the witnesses] — that he may not say, “Since the witnesses are testifying
to this effect — that is how I will rule, and the transgression will hang on
their necks” The Torah states: “Distance yourself from falsehood.”

[Case 5] From where [do we know] that if a student is sitting before his
teacher [who is the judge in Beis Din], and [the student] sees a supporting
argument for the poor litigant, or an argument against the rich litigant

14 56> The Torah’s Guidelines for Interpersonal Relationships



A. THE M1tzvaH To DisTANCE ONESELF FROM FALSEHOOD

[that his teacher missed] — that he may not sit quietly? The Torah states:
“Distance yourself from falsehood.”

[Case 6] From where [do we know] that if a student sees his teacher [who
is the judge] making a mistaken ruling, that he should not say, “I will wait
until he makes the ruling and then I will tear it down and build it through
my [reasoning] so that the ruling will be announced in my name?” The
Torah states: “Distance yourself from falsehood.”

[Case 7] From where [do we know] that a student [is prohibited from
agreeing with his Rabbi if] his Rabbi told him, “You know that even if I
were given 100 Maneh [a currency where 1 Maneh is equivalent to 425
grams of silver] [as repayment for money I lent out], I would not lie [and
say I never received repayment]. I have an [unpaid] loan of 100 Maneh
with Ploni [but he refuses to pay me], and I only have one witness against
him [who witnessed the loan].” From where [do we know that that the
student] may not join [and give testimony with the other witness]? The
Torah states: “Distance yourself from falsehood.”

[The Gemara objects that the case cited by the Baraisa is prohibited by a
different verse: “Do not testify as a false witness against your fellow” (Shemos
20:13). The Gemara answers that the correct understanding is as follows:]
Rather, [the case is where the Rabbi] said to him [the student]: “I only have
one witness. You come and stand there [next to him to give the impression
that you are coming to give testimony as well, so as to cause the fellow
to admit that he owes me the moneyl], and do not say anything and no
falsehood will leave your mouth.” Even here [in such a case where the
student will be silent] it is forbidden because it is stated: “Distance yourself
from falsehood.”

[Case 8] From where [do we know] that if one person is owing a Maneh [a
currency equivalent to 425 grams of silver] to three people [and now he
denies the debt and there are no witnesses], that they [the three people]
may not act as though one of them is the claimant and the other two are
the witnesses so as to get the Maneh and split it among themselves? The
Torah states: “Distance yourself from falsehood.”

[Case 10] From where [do we know] that if two litigants come to court —and
one of them is dressed in rags and the other is dressed in fine garments
worth one hundred Maneh — that we tell him [the wealthy litigant], “Either
dress [in rags] like him, or give him [fine] clothing like yours”? The Torah
states: “Distance yourself from falsehood.”

Chapter 1: Distance Yourself from Falsehood - prian 9pw 9270 15



A. THE Mr11zvAH To DisTANCE ONESELE FROM FALSEHOOD

[The Gemara cites an example of this last ruling:]
When [litigants] came to Rava bar Rav Huna, he would tell them, “Remove
your fancy shoes and then come down for judgment.”

[Case 11] From where [do we know] that a judge may not hear one litigant’s
argument until the other litigant is present? The Torah states: “Distance
yourself from falsehood.”

[Case 12] From where [do we know] that a litigant may not present his
claim to the judge, before his fellow litigant arrives? The Torah states:
“Distance yourself from falsehood.”

Rav Kahana derives [these last two rulings] from [the verse in Shemos 23:1]
“Do not accept [a false report.]” This prohibits the judge hearing testimony
when the opposing litigant is not present. The verse can also be read as
“Do not cause [a false report] to be accepted.” [This reading is a warning
to the litigant not to present his claim before the other litigant arrives].

he Gemara lists a number of cases in Beis Din involving subtle
perversions of justice — as well as not so subtle — that are prohibited

under the command to “Distance yourself from falsehood:”

1. It is prohibited for a judge to present evidence in support of his
erroneous ruling.

2. Tt is prohibited for a judge to sit with an unlearned apprentice who
then causes the judge to become confused and make an error in
judgment.

3. Itis prohibited to have a known robber be one’s fellow judge or
witness.

4. Ttis prohibited for a judge to rule based on testimony that he thinks
is false.

5. It is prohibited for a student to remain quiet in front of his Rabbi
(who is the judge) when he has a supporting argument for the
poorer litigant.

6. It is prohibited for a student to allow his Rabbi to make an
erroneous ruling, so that the student can come afterwards and
overturn the ruling. If he did so, the student would have the honor
of having the final ruling be in his own name.

16 %D The Torah’s Guidelines for Interpersonal Relationships



A. THE Mr11zvaH To DisTANCE ONESELF FROM FALSEHOOD

7. If one’s Rabbi is rightfully claiming money from a defendant but
only has one witness, it is prohibited for one to accompany his
Rabbi to Beis Din in a manner in which the defendant will think
that the Rabbi has two witnesses (when he actually only has one),
since the defendant will settle outside of Beis Din due to his fear.

8. If one person owes money to three claimants, and the claimants
have no witnesses, it is prohibited for one claimant to claim the
total amount, and for the other two to act as witnesses.

9. It is prohibited for Beis Din to allow one litigant to dress in a
fashion that makes him appear more dignified and reliable than
the other litigant, since a more refined dress is likely to affect the
judges, or cause the other litigant to feel intimidated.

10. It is prohibited for a judge to hear the claim of one litigant when
not in the presence of the other.

11. It is prohibited for a litigant to make his claim heard when not in
the presence of the other litigant. (The Gemara shows that these
last two cases can be derived from the verse “Do not accept a false
report,” since the verse can also be read as “Do not cause a false
report to be accepted.”

The common feature of all of these cases is that they relate to the
proceedings in a Beis Din. The Torah considers a case to involve
“falsehood” when there is no outright lie (for example, cases 2 and 6) or
when the claimant demands what is rightfully his, but lacks witnesses (case
8). Even silence could constitute falsehood (cases 5, 6 and 7), or the way
one dresses could lead to falsehood (case 9). These cases can answer the
questions posed in the Introduction — if silence can constitute falsehood,
then all the more so an innuendo is falsehood.

So far, the Torah is only addressing participants in a Beis Din when it
says “Distance yourself from falsehood.” However, the next source
demonstrates that there are other cases in the Gemara that imply that
everyone, not only a judge, is commanded to “Distance yourself from
falsehood.”

Chapter 1: Distance Yourself from Falsehood - prian 9pw 9270 17
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B. TO WHOM DOES THIS MITZVAH APPLY?

B1. The Mitzvah Applies Even Qutside of Beis Din

X’V 1 - 2" 7'0 a7 M2nd
Kesubos 16b-17a (Gemara)
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The Rabbis taught in a Baraisa: “How do we dance before the bride?
[How do we praise the bride to the groom?].

Beis Shammai say: “[We praise and describe] the bride as she is.”

But Beis Hillel say: “[In all cases we give praise and say] that the bride is
beautiful and charming.”

Beis Shammai said to Beis Hillel: “Now, if she were lame or blind do we
say about her that she is a beautiful and charming bride? But the Torah
has said: ‘Distance yourself from falsehood.””

Beis Hillel said to Beis Shammai: “According to your view, if someone
made a bad purchase in the market [and he asked your opinion on the
purchase, and he had no way of returning the item], should one praise it
in the purchaser’s eyes or denigrate it? Of course you would say that one
should praise it in his eyes. [We should therefore praise even a homely
bride].”

From here [i.e. this statement of Beis Hillel] the Sages said: “A person’s
mind should always be mingled with people” [i.e. one should be amiable
and good-natured. Rashi: One should always act towards a person in the
manner in which that particular person prefers].

t is clear from Beis Shammai that the Mitzvah to “Distance yourself from
falsehood” applies even outside of Beis Din — everyone is required to
avoid falsehood.

18 %) The Torah’s Guidelines for Interpersonal Relationships



B. To WHOM DoEs THIs M1TZVAH APPLY?

Does Beis Hillel agree with this assertion?

Since Beis Hillel did not express disagreement on this point, it must be that
they agree that the Mitzvah applies outside of Beis Din.

B2. Qutside of Beis Din, the Mitzvah only applies to
Talmidei Chachomim.

2"V 27D 97 RYNND R2D
Bava Metzia 23b (Gemara)
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[The Gemara cites an Amoraic statement:] For Rav Yehuda said in the
name of Shmuel: In only these three matters is it the practice of the Rabbis
to deviate in their speech [from the truth]: [(1) in regard to knowledge
of] a tractate, [(2) in regards to matters of] the bed, and [(3) in regard to]
hospitality.

Rashi:

“/(1) In regard to knowledge of] a tractate:” Someone asks you: ‘Do you
know Masechet so-and-so very well or not?” Answer him no. This is the
character trait of humility.

“/(2) In regards to matters of] the bed:” Someone asks you about if you
had relations with your spouse. Answer him no. This is the character
trait of modesty.

“/(3) In regard to] hospitality:” They ask you whether your host treated
you well. Answer them no. This is a good character trait to prevent

Chapter 1: Distance Yourself from Falsehood - prian 9pw 9270 19
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undesirable guests from returning repeatedly, inundating the host and
ultimately exhausting his resources.

Talmid Chochom is a Torah scholar who has integrated his Torah

knowledge into his behavior and is therefore meticulous in his
speech. As seen from the Gemara, he would only speak apparent
falsehood in a case of a Torah mandated leniency, such as for the sake of
humility, modesty or protecting another from harm (more on this topic in
“Part 3. Categories of Falsehood and Their Leniencies”).

From the case in the Gemara above one can only deduce that it is
characteristic of Talmidei Chachomim not to lie. So even though the
Mitzvah to “Distance yourself from falsehood” applies outside of Beis Din
(as seen in Source B1), perhaps it has the unusual feature of only applying
to Talmidei Chachomim. And perhaps the common man is not required
keep the Mitzvah to “Distance yourself from falsehood.”

Having seen the cases in the Gemaras above, in the coming sources
attention is focused on the different approaches among the Rishonim
(literally “the early authorities,” c. 1000 CE - ¢. 1500 CE) as to whom the
Mitzvah to “Distance yourself from falsehood” applies.

B3. The Mitzvah Applies in Beis Din

X971 N”D 0”202 NMINNN D0
Sefer HaMitzvos, Rambam, Negative Mitzvah no. 281: “To not hear a
litigant in Beis Din when his opponent is not present”

NI N 1IN NIT1.0T S92 393 NOW P O5pan TN pmwd 8o vown Pmn N IRD
NOW 772,013 DIMIN PIWH LOWT P 03T 5¥3 53 8O P 5ya v amaw N piw
195 PN TP 92T TN DI N P L. NN XD 0D W PR 92T A wesh Dion

(NS AT) TEwn 3003 INIY

Mitzvah 281: The judge [in Beis Din] is warned not to hear the claim of
one litigant when the opposing litigant is not present.

Its source is from the verse “Do not accept a false report” (Shemos
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B. To WHOM DoEs THIs M1TZVAH APPLY?

23:1). Since the litigants are generally not in each other’s presence, the
judge is warned against hearing the words [of one litigant’s claim when
the opposing litigant is not present] so as not to allow a certain [biased]
understanding of the issue to enter his heart, which is not upright or
true. ...

And as a [further] warning against such a situation, [the Torah] said
“Distance yourself from falsehood” — as explained in the fourth chapter
of Gemara Shevuos (31a).

he Rambam does not count the Mitzvah to “Distance yourself from
falsehood” as one of the 613 Mitzvos in the Torah. Rather he includes
it in the prohibition “Do not accept a false report” (Shemos 23:1) — that
a litigant should not state his claim, nor should a judge listen to it, if the
other litigant is not present.

B4. The Mitzvah Applies to Talmidei Chachomim

T D200 N PID MYT MION DA
Mishneh Torah, Rambam, Hilchos De’os 5:7

JT2REPI DO 373 KON I XD DY 89,1137 e KD .. 0o b

A Talmid Chochom ... should not be alter his words [i.e. alter the truth],
nor add or detract to the facts, other than for the purpose of promoting
peace or the like.

he Rambam cites the issue of avoiding falsehood outside of court,
but only within the context of a Talmid Chochom’s character traits —
implying that for the common man there is no mitzvah to avoid falsehood.

(However, it is possible that the Rambam means that this Mitzvah to
avoid falsehood does apply to everyone, but that he placed the Mitzvah
in the context of a Talmid Chochom since it represents an ideal level of
behavior.)
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B. To WHOM DoEgs THis M1TZVAH APPLY?

Elsewhere, the Rambam cites the Mitzvah to “Distance yourself from
falsehood” in the context of the laws of Beis Din (Sefer HaMitzvos, Source
B3; Mishneh Torah, Hilchos Sanhedrin, 21:10 and 22:2, 3, 10).

B5. The root of this Mitzvah is that everyone
should hate falsehood,

T"Y MNN NPNN 190
Sefer HaChinuch, Mitzvah no. 74,
“To not hear a litigant in Beis Din when his opponent is not present”
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[Mitzvah Number 74 is] that the judge should not hear the claim of one
[litigant] without the other litigant present, for it states: “Do not accept a
false report” (Shemos 23:1). The reason [for this Mitzvah] is that people
typically speak falsely outside of the presence of the other litigant. The
judge is therefore commanded not to allow the lies of one of them [the
litigants] to enter into his mind. ...
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It states further [in the Midrash Mechilta] that [the verse] is also a warning to
the litigant, that he himself should not present his claim to the judge when
his opponent is not there, even [in a case] where the judge is willing to
listen [albeit in transgression of the Halachal. Regarding this [prohibition],
the verse also states “Distance yourself from falsehood...”

The root of this Mitzvah is well known: falsehood is abominable and
corrupt in the eyes of all. There is nothing more abhorrent than it.
Desolation and curse [is found] in the home of those who love falsehood.
For “Hashem, [is a] G-d of truth” [Tehillim 31:6], and all that is with Him
is truth. And blessing is only found and will only take effect upon those
who emulate Him in their actions; to be truthful just as He is a G-d of truth;
to have compassion as it is known that He is compassionate; to be doing
acts of loving-kindness just as He abounds in loving-kindness.

However, anyone whose deeds are the antitheses of His good attributes
—which includes those who are habitual liars which is quite the opposite of
His attributes — [these people] can expect the very opposite of His attributes
to rest upon them. The opposite of the attribute of blessing, which is
inherently His, is desolation and curse. The opposites of joy, peace, and
pleasure which exist with Him, are worry, quarreling, and suffering. All
this is “The portion from G-d to the wicked” (Iyov 20:29).

For this reason the Torah cautions us to distance exceedingly from
falsehood, as it is written [in the Torah]: “Distance yourself from falsehood”
(Shemos 23:7). [In giving its command,] the Torah uses the word
“distance” [as a verb], which it does not do regarding any other warning,
to [indicate] the disgusting nature [of falsehood].

An aspect of “distancing” is not to incline one’s ear at all to [hear] anything
that one believes to be falsehood, even if [the listeners] do not know for
certain that this particular matter is a lie. ...

[This mitzvah] applies in every place and at all times ... and both men and
women are instructed to distance themselves from any falsehood.

ccording to the Sefer HaChinuch, the prohibition to “not accept a false
report” (Shemos 23:1) applies to the proceedings in a Beis Din. Under

this prohibition, the Sefer HaChinuch discusses the importance of truth
and the destructive nature of falsehood.
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The implication is that the prohibition to avoid a “false report” applies
most stringently in Beis Din, but that the root and spirit of the Mitzvah
teaches that everyone, not only Talmidei Chachomim, should hate
falsehood and cling to truth. Other Rishonim (the Sefer HaMitzvos
HaGadol, Positive Mitzvah 107 and Sefer HaMitzvos HaKatan, Section 227)
also imply this strongly.

B6. It is obvious that the Mitzvah applies to everyone.
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Yad HaKatana, Hilchos De’os 10:1:1
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Even though the warning applies to judges, as our Rabbis explained, this
is only due to the fact that when a judge inclines himself in the direction
of falsehood it destroys the foundation of the world. The verse [in the
Torah] is therefore more [emphatic] in its warning to a judge, however
it is obviously implied that the rest of the populace should also distance
themselves [from falsehood]. Therefore, [in order to imply that both a
judge and the rest of the populace are included in this Mitzvah, the verse]
is stated in unspecific terms.

The phrase [in the verse “m’dvar sheker,” is literally translated as] “from
a matter of falsehood” and implies even most inconsequential falsehood
[must be avoided]. And the word “tirchak” [“distance yourself”] teaches
the disgusting and abominable nature [of falsehood]. Therefore, [in giving
its command,] the Torah uses the word “distance” [as a verb], which it
does not do regarding any other warning, to [indicate] the disgusting
nature [of falsehood].
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he Yad HaKatana explains that the reason that the Mitzvah is

addressed to judges is because of the great moral and social
destruction that could result from falsehood in Beis Din. However, the
verse never said specifically that “a judge should distance himself from
falsehood,” but rather it said “you should distance yourself from falsehood”
— referring to everyone.

The Yad HaKatana adds that even the smallest and most inconsequential
falsehood must be avoided, and to indicate the terrible nature of
falsehood, the Torah reserves a unique expression of “distancing” for
this Mitzvah. destruction that could result from falsehood in Beis Din.
However, the verse never said specifically that “a judge should distance
himself from falsehood,” but rather it said “you should distance yourself
from falsehood” — referring to everyone.

The Yad HaKatana adds that even the smallest and most inconsequential
falsehood must be avoided, and to indicate the terrible nature of falsehood,
the Torah reserves a unique expression of “distancing” for this Mitzvah.

B/. The Mitzvah applies to everyone, and the only
disagreement is whether it is counted in the 613 Mitzvos.

DV DN DN IR I PVY DN XON 7909 NNPND
Sefer Chofetz Chaim, Introduction, Positive Mitzvos no. 13,
and Be’er Mayim Chaim 13
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... but if intermingled in one’s derogatory speech [Lashon HaRah] or tale
bearing [Rechilus] is an admixture of falsehood [even] in the smallest

Chapter 1: Distance Yourself from Falsehood - prian 9pw 9270 25



B. To WHOM DoEgs THis M1TZVAH APPLY?

amount, then the speaker also transgresses a positive commandment, as
it is written in the Torah: “Distance yourself from falsehood.”

Be’er Mayim Chaim, note 13:

(13) “And all that we have stated [that there is a prohibition against
derogatory speech, applies even if what one is saying is true, but if there is]
an admixture of falsehood [one also transgresses a positive Mitzvah].”

The proof is from the cases listed in Gemara Shevuos [page] 31 [Source
A2]. There [in those cases, falsehood is prohibited] even if it just appears
like a form of falsehood; all the more so [in a case where one’s words] are
mixed together with outright falsehood is one transgressing [the Mitzvah
to “Distance yourself from falsehood”].

According to the S’'mag [Sefer HaMitzvos HaGadol], in Positive Mitzvah
Number 107, this [Mitzvah to “Distance yourself from falsehood”] is a
positive Mitzvah [counted amongst the 613 Mitzvos of the Torah].

[And even if according to some opinions it is not one of the 613 Mitzvos,]
it is certainly a Torah prohibition [the prohibition is implied by the
command to avoid falsehood, referred to as an “issur aseh”] according
to all opinions.

he Chofetz Chaim states that according to all opinions it is a Torah

prohibition to lie (even outside of Beis Din). The only disagreement
among the Rishonim is concerning its inclusion in the count of the 613
Mitzvos.

C. CATEGORIES OF FALSEHOOD
AND THEIR LENIENCIES

As shown above in Kesubos, Source B1 and Bava Metzia, Source B2, and as
shall be seen in the next source, in certain situations it is permitted to alter
the truth if it is done in a way that has no negative consequences and does not
affect anyone’s interests (further conditions to this leniency will be discussed
in Chapter 2).
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C1. The Truth Can be Altered for the Sake of Peace
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Yevamos 65b (Gemara)
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And R’ Tlai said in the name of R’ Elezar the son of R’ Shimon: “It is
permitted to alter [one’s words] for the sake of peace, as the verse says
[Bereishis 50:16-17], ‘Your father [Yaakov] gave orders [to us, your brothers,
before his death, saying:] Thus shall you say to Yosef: Please forgive [the
sin of your brothers against you’].” [Yaakov had never made such a request
of Yosef, yet the brothers fabricated it in order to create peace between
themselves and Yosef].

R’ Nosson says: “It is a Mitzvah [to lie for the sake of peace], for it is stated
[in Shmuel T 16:2]: And Shmuel said, ‘How can I go [and anoint David as
the new king]| for Shaul will hear and he will kill me?” [To which Hashem
replies, “Take along a cow, and say, ‘I have come to bring an offering to
Hashem,”” thus avoiding any suspicion of going to anoint David as king].

The School of Rabbi Yishmael taught in a Baraisa: “Great is peace, for
even The Holy One Blessed is He, alters [words] for its sake. Originally, it
is written [Bereishis 18:12-13], “[Sarah said...] and my husband is old,” but
in the end [when Hashem quotes Sarah’s words to Avraham] it is written
“and I [Sarah] am old.”

It is permitted, and perhaps even a Mitzvah, to alter the truth for the sake
of peace — peace between brothers (as in the case of Yosef’s brothers),
between enemies (as in the case of David and Shaul), or between husband
and wife (as in the case Avraham and Sarah).

Does this mean that a devious means (lying) can be justified by a noble
end (peace)?
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The real meaning of this leniency is that in certain Torah-mandated
situations (for example, the pursuit of peace), an alteration of the truth is
not considered a deviation from Emes, but rather is an expression of Emes
as defined by Divine wisdom. When the requirement to speak accurately
is correctly balanced against other Torah ideals, such as the pursuit of
peace, and avoiding damage to others, the result is Emes. But outside of
these Torah-mandated situations such an alteration of the truth would be
considered falsehood.

What if altering the truth will result in the desired goal of peace, or the like,
but at the same time it will negatively affect someone else, like causing
them embarrassment?

The two next two sources will demonstrate the limitations to this leniency
— not every altering of the truth is permissible for the sake of peace.

C2. Two Types of Falsehood.: Inconsequential Falsehood and
Harm—caus/ng Falsehood
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“Distance yourself from falsehood.” Our Creator has commanded us in
Parshas Mishpatim to “Distance yourself from falsehood.”

One is obligated to distance oneself from any falsehood that has [in its
power] the ability to bring about harm to one’s fellow. And one must
pay [particular] attention to this matter. ...

But falsehood that does not cause negative [consequences to another] is
not forbidden by the Torah. ...
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According to the Sefer Yeraim, the Torah only prohibits falsehood in
a case where it affects others negatively in some way. Would this
imply that inconsequential lies are always permissible? The next source
will clarify.

C3. Inconsequential falsehood is permitted only for a Mitzvah
or the pursuit of good and peace.
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The fourth category [of falsehood is]: one who intentionally lies in relating
a story that he heard and changes [the facts] around a little. He has no
benefit from his lies, and it doesn’t damage anyone else, but it is his habit
to love falsehood rather than speaking truth. Sometimes he will fabricate
a completely fictional story from his heart.

For such a person — on the one hand his punishment is lightened, since
there is no damage to anyone due to his lies and haste [in speaking
falsehood], but [on the other hand] his punishment is very great due to
his brazenness and love of falsehood, and his sin is magnified because
he loves it [falsehood] even when there is nothing to be gained. ...

This category of falsehood was made permissible [by the Rabbis] to
[1.] fulfill a Mitzvah, and
[2.] for the pursuit of good and peace.

[As supporting evidence for this leniency, the following two cases in
the Gemara are cited:] They [the Rabbis] said (Kesubos 17a) that it is
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permissible to praise the bride in the presence of the groom saying she
is beautiful and charming, even though it may not be so. [A second
support:] They [the Rabbis] said (Yevamos 65b) that it is permissible to
change one’s words in a matter [that requires the pursuit] of peace, as it is
stated (Bereishis 50:16-17): “Your father [Yaakov] gave orders [to us, your
brothers before his death, saying]: “Thus shall you say to Yosef: Please

»

forgive [the sin of your brothers against youl.

According to Rabbeinu Yona, inconsequential falsehood is prohibited
if such falsehood serves no constructive purpose. However, it is
permissible if there is a need. A valid need would be in order to fulfill a
Mitzvah or for the pursuit of peace or marital harmony (Yevamos, Source
C1). However, a lie that affects another person negatively (for example,
emotionally or financially) is prohibited even for the pursuit of a Mitzvah
or peace.

D. ENSURING THAT THE MESSAGE IS ACCURATE,
EVEN THOUGH THE WORDS MAY NOT BE

In all communication there is a difference between the words spoken (or not
spoken, as in the case of remaining silent) and the message understood by
the listener or observer.

As seen above, even if one says nothing, one can be guilty of deception and
silence is forbidden by the Mitzvah to “Distance yourself from falsehood”
(Shevuos, Source A2; cases 5, 6 and 7). Thus, the meaning of the Mitzvah to
“Distance yourself from falsehood” is that it’s not enough to just make sure
one’s words are precise.

Rather, the essence of this Mitzvah is to ensure that the message understood by
the listener will be true and accurate, even if the words are not exactly precise.
For example: if one’s fellow will be deceived, there is a stringency in that one
may not remain silent (and all the more so not speak deceptively). On the
other hand if no one is being deceived, there is a leniency in that there is no
prohibition against imprecise speech. The following two sources will illustrate
this point.
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D1. A blatant exaggeration is not a distortion of truth
since everyone understands it as such.

]”*1] 2"y 77D a7 @77
Mishnah Nedarim 24b, Ran ibid.
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Mishnah:

[The following are examples of] vows of exaggeration:

[1. One who says “This fruit is forbidden to me like a] konam [a sacrificial
animal which is prohibited for personal consumption], if T did not see on
this road [as many people as the amount] that left Egypt [i.e. 600,000 men
and their families],” or

[2. One who says “This loaf of bread is forbidden to me], if I didn’t see a
snake as [large as] the beam of an olive press.”

Ran:

When he says “This fruit is forbidden to me, if I did not see on this road
[as many people as the amount] that left Egypt,” the ruling is that [the fruit]
is not forbidden to him, because he spoke truth, since he did [indeed]
see a large number of people, [and] because it is normal for people to
exaggerate in such a manner.

Where it is normal to exaggerate — and everyone understands it as a
blatant exaggeration and not a reflection of what actually happened
—then it is not a distortion of the truth. Tt is as if the person speaking has
a new expression in the language, in which the phrase “a snake as large
as an olive press beam” means “a very large snake.” Such a phrase is not
falsehood, but rather a commonly accepted expression.
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D2. An exaggerated personal title is acceptable if it is
commonly used in that time and place.
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That which has become the norm in our generation — namely to exaggerate
and increase the title of a rabbi, such as The Famous Genius [as in
“ha’ga’on ha’mefursam” — in the Era of the Ga’onim, c. 600 - 1000 C.E.,
one acquired this title if one was expert in the 60 tractates of the Mishnah,
hinted to in the fact that the word “ga’on” has the numerical value of 60
in Gematrial, The Great Genius, The True Genius and similar examples
—Tassumed these titles to be inappropriate and even a possible violation
of [the prohibition of] flattery.

I was unable to come to a conclusion on this issue after looking into
[other sources] as to whether there is indeed a possible violation [of
flattery] or not.

[Sol T was accustomed to minimizing [the grandiose] descriptions [of
Rabbis] wherever it was possible, and to not writing the title Genius,
except for [the most] famous and greatest leaders of our generation, long
may they live.

However, I have seen a good solution to this issue which to write the title
Genius [referring] to anyone with the title Rabbi, since [one can reason
that] a lack of such a title is considered a lack of honor and respect in
our generation.
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One needs to consider the normal use of language in a particular place
and time in order to judge whether an exaggerated or seemingly
undeserved title is falsehood (or flattery). In a time and place where most
Rabbis also have the title HaGa’on, as in HaRav HaGa on, it would be
considered a lack of honor not to write this extra title.
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E. SUMMARY

A. The Mitzvah 1o distance onesealf from falsehood.

“Distance yourself from falsehood” (Shemos 23:7, Source A1) is the Torah’s
command to disassociate oneself from falsehood.

The Gemara (Shevuos, Source A2) shows that this Mitzvah applies in a
Jewish court of law (Beis Din), where even subtle cases of falsehood are
prohibited, such as: using unjust means to claim what one is rightfully
owed, presenting oneself outside of Beis Din if the opposing litigant
will think you are a second witness, remaining silent when one has an
argument that could affect the ruling, and having one litigant dress in a
fine clothes and the other in rags.

B. To whom this Mitzvah applies.

The Mitzvah to “Distance yourself from falsehood” also applies outside
of Beis Din (Kesuvos, Source B1). It is especially applicable to Talmidei
Chochamim who are meticulous in their conduct and speech (Mishneh
Torah, Source B4).

The Rambam writes that only a Beis Din and a Talmid Chochom are
commanded to fulfill this Mitzvah (Sefer Ha Mitzvos, Source B3; Mishneh
Torah, Source B4). Others write that it is obvious that everyone should avoid
falsehood (Yad HaKatana, Source B6), especially in light of its destructive
nature and the fact that one can only emulate G-d if one has a love for truth,
since he is “the G-d of truth” (Sefer HaChinuch, Source B5).

Finally, the Chofetz Chaim writes that really, all agree that the Torah
Mitzvah to “Distance yourself from falsehood” applies to everyone (a
judge in a Beis Din, a Talmid Chochom andthe common person), and the
only argument is whether it is counted as one of the 613 Mitzvos (Sefer
Chofetz Chaim, Source B7).

C. Categories of Falsehood and their Leniencies.
There are two categories of falsehood:

1. Inconsequential falsehood, and
2. Falsehood that causes harm to someone else (Sefer
Yeraim, Source C2).
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The first category, inconsequential falsehood, is permitted and perhaps
even a Mitzvah in the following cases:

1. To pursue peace, including the pursuit of peace between enemies,
brothers or a married couple (Yevamos, Source C1; Sha’arei
Teshuvah, Source C3).

2. To fulfill a Mitzvah (Sha’arei Teshuvah, Source C3).

3. To ensure one acts and speaks with humility (Bava Metzia, Source
B2).

4. To ensure one acts and speaks modestly, being discrete about
one’s intimate life (ibid.).

5. To protect another from harm (ibid.).
6. To praise a bride to her groom (Kesubos, Source B1).

Outside of these types of situations, there is no leniency gained by the fact
that the lie has no consequences, and would be considered an outright
falsehood (Sha’arei Teshuvah, Source C3).

The second category, falsehood that causes harm to someone else, is
prohibited even for sake of peace or fulfilling a Mitzvah as in the examples
above (ibid.).

D. Ensuring that the message is accurate, even though the words
may Not be

In judging whether speech or action (or lack thereof) is falsehood, what
counts is the message understood by the listener (or observer). For
example: if one’s fellow will be deceived, it is prohibited to remain silent
(Shevuos, Source A2). On the other hand if no one is being deceived,
there is no prohibition against silence or imprecise speech.

Thus the prohibitions against falsehood do not apply to blatant
exaggerations, since the listener understands what one is saying even if
the words are not precise. For example: “there were a million people
there,” or “the snake was as big a tree trunk” (Mishnah Nedarim, Source
D1). Similarly, over inflated titles are not falsehood or flattery if they are
commonly used (for example, HaRav HaGa 'on, even though he may not
be an actual Ga’on) (S'dei Chemed, Source D2).

Communicating a truthful message as well as ensuring that the words are
precise, is the highest level of “Distancing oneself from falsehood.” In
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Olam HaZeh (this world), where the considerations of modesty, peace
and the like require us to alter the truth for these Torah ideals, this highest
level is worthy of striving for, but may not be attainable (The reader can
look this up in: Maharal, Nesiv HaEmes, chapter 1, citing Sanhedrin 97a
and the Aggadic account of Rav Tavos there).
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F. PRACTICAL QUESTIONS
AND SUGGESTED ANSWERS

Note to the reader: The aim of this work is to give the reader an introduction
to the Torah guidelines to interpersonal relationships. As always, to gain a
practical ruling (Psak) for a given case, an Orthodox Rabbi or Posek should be
consulted.

While at work, you are talking on the telephone with a close friend
about a very private issue. After you finish, your work colleague asks: “So, what
were you were talking about?” You feel uncomfortable sharing it with him; on
the other hand if you say “It’s not really any of your business,” you are afraid it
might cause a rift. Can you alter the truth about the telephone conversation?

For the sake of peace, one can alter the truth in way which is
inconsequential and will not affect anyone else. But, even so, it is
better to be vague or change the subject (Orchos Tzadikim, Chapter 2,
Source C3).

You are writing the answers to a test, and you do not know the
answers to some of the questions. Is it permissible to guess and write something,
because then at least there is a chance you wrote the correct answer?

Even though the examiner may give you points to questions whose
answers you really did not know, it is permissible to guess. Since it
is expected that one may guess on some questions, in this situation
it is a permissible way to communicate. This is similar to a case in
which exaggerating is permissible, since even though the words are
not accurate, it is an acceptable way to communicate (as in Mishnah
Nedarim, Source D1; S'dei Chemed, Source D2).

You want to send Matzah in a box via UPS delivery service. You
do not want it to get broken, so you write “glass” on the outside. Your friend
asks “Isn’t that a lie?” Which of the following could you answer back?
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Option 1: “It does not say there is glass inside, so it is not a lie.”

A lie is determined by what’s understood by the listener. If the UPS
delivery person will think that it contains actual glass, then writing
“glass” on the outside of the box is falsehood.

Option 2 : “Writing ‘glass’ just means that the contents are fragile, not that
there is really glass inside.”

Again, a lie is determined by what's understood by the listener. If
the UPS delivery person understands that “glass” just means fragile

(and not that the actual contents are made of glass), then this is not
falsehood.

Option 3 : “Although the UPS person thinks it is really glass, it’s permissible
because it makes no difference to him whether it’s glass or something else
that’s fragile.”

One should not speak even inconsequential falsehood (sheker shel
ma’b’kach) unless it is for the sake of pursuing peace, or fulfilling

a Mitzvah of the like (Sefer Yearim, Source C2; Sha’arei Teshuvah,
Source C3).

Option 4: “It is permissible to alter the truth for a D'var Mitzvah (to enable the
accomplishment of a Torah directive).”

This is acceptable (Sha’arei Teshuvah, Source C3). However, if there
is another way to convey to UPS that the package is fragile (such as by
writing “fragile”), one should not write “glass.”

The time is presently 5:29:45 pm. Someone asks you “What’s the
time?” Which of the following should you answer back?
Option 1: “5:29?”
Option 2: “About 5:29?”
Option 3: “5:30?”
Option 4: Do you have to answer “5:29:45?”
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All are permissible, since people generally are not accurate down to the
minute, and the common way of speaking is within a 5-minute range.
However, if the person needs to be accurate to the minute, then one
should answer him accurately.

Someone asks you “What time is Sh’kiah?” (Sh’kiah is Halachic
sunset, the latest time one can finish the afternoon Mincha prayer.) Sh’kiah is at
5:29:45 pm. Which of the following should you answer back?

Option 1: “5:29.”

Permissible. One does not need to answer “5:29:45 pm.”

Option 2: “5:30”

Prohibited. Since he may miss the opportunity to finish praying
Mincha before Sh’kiah, you might be causing him a loss. Further,
people are accurate down to the minute in matters regarding the
Halachic times of day.

Option 3: “About 5:30”

Permissible, since he will take a precaution to finish praying Mincha
earlier than this time.

The following story is told: When the glass of a guest at Rabbi Akiva
Eiger’s table fell over, Rabbi Eiger caused the same to happen to his glass, and
blamed it on an uneven table, so that the guest should not be embarrassed.

Can you tell the story if you are not sureif it is true?
Yes, because it is for the Mitzvah of sensitizing others to not

embarrassing people, which is a Torah prohibition (Sha’arei Teshuvah,
Source C3).

Is it falsehood if you say: “He is as tall as a skyscraper” or “The
entire city came to the wedding”?
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No, this is not falsehood. Exaggeration is permitted where it is
obvious to the listener what the intended message is. Further, the
above examples are acceptable ways to speak (Mishnah Nedarim,
Source D1; S’dei Chemed, Source D2).

You are renting an apartment and the telephone line is in the
name of your landlord. You want to take part in a cheaper international calling
program from the telephone company. They ask you if the line is in your name
(which it needs to be to join). Is it permissible to lie?

Even though you may not be causing the telephone company a financial
loss, the Torah nevertheless prohibits speaking falsehood anytime it

will cause an injustice (“avel” or in Hebrew w, as described in the next
paragraph). In this case, violating their “terms and conditions of offer”
(which one can assume the telephone company is particular about
enforcing) is an injustice against them. This lie therefore falls in the
category of harm-causing falsehood and is prohibited.

The concept of an “avel” is derived from the cases in Beis Din (Shevuos,
Source A2). Violating the rules of honesty and fair treatment in Beis

Din is considered an injustice (“avel”) and is prohibited, even if no one
loses out unfairly. Similarly, violating the rules of a business contract (or
even the unspoken social contract that exists in all social interactions)

is considered an injustice, even if the no one loses out. Since it is an
injustice, it is considered a harm-causing falsehood, even though no
identifiable person is being damaged financially or personally.

What if you would be able to fulfill the mitzvah of honoring one’s mother and
father who are overseas?

It is still prohibited. Harm-causing falsehood is not permissible for the
fulfillment of a Mitzvah.

E ' You are applying for a loan from a Gemach (Jewish interest-free
loan fund; contraction of the words “Gemilus Chassadim,”
you can have money to pay for college. They only give out loans to help people

acts of kindness”) so
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pay for a down payment on a house. Is it permissible to deceive them if there
will not be enough money for other people?

Prohibited. Since you’re causing a loss to another potential loan
applicant, this is harm causing falsehood.

What if there will be enough money for others?

Prohibited, since one is violating the rules of the Gemach which
considered is an injustice (“avel”) against them. This lie therefore
falls in the category of harm-causing falsehood and is prohibited. See
Answer 8 for more about the concept of an Avel.
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CHAPTER 2
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Dealing with a Fraud — I am Eisav Your Firstborn

Introduction

ith a Torah directive to “Distance yourself from falsehood” (Shemos
23:7), what does one do in the following situations:

The taxi driver wants to charge you another $5 for your coat. Do you
have to pay or can you tell him: “T just don't have the money” (when in
fact you do)?

You're selling your house. A business associate wants to manipulate
you into selling it to him for a lower price and threatens to spread
slander about you amongst your business clients. Can you tell him
that the house is no longer available because you already signed with
another buyer (when in fact you didn’t)?

A thief wants to know where your money is hidden or where you're
hiding his intended victim — is it called “honesty” to tell him the truth?

As was seen in Chapter 1, the Mitzvah to “Distance yourself from falsehood” is
the Torah's prohibition against falsehood (Chofetz Chaim, Chapter 1, Source
B7). The only debate that existed among the Rishonim (early authorities, c.
1000 CE to c. 1500 CE) was whether this prohibition is counted as one of the
613 commandments or not.

There are certain situations where the Torah allows one to alter the truth, for
example: for the sake of peace, fulfilling a Mitzvah or the like (but outside of
these situations, such an “alteration” would be outright falsehood). Even so,
this leniency only applies to inconsequential falsehood (where no one else
is negatively affected), but harm-causing falsehood is prohibited even for the
sake of peace or a Mitzvah (Sha’arei Teshuvah, Chapter 1, Source C3).

Therefore, unless one is involved in pursuing peace or a Mitzvah, one has to
be careful at all times to be accurate with one’s speech and actions so as not to
communicate even inconsequential falsehood.

What if, as in the three cases above, one is dealing with someone who is not
careful with the truth — someone who wants to claim property as his own,
such as an outright liar, thief or extortionist? When does honesty become
naiveté? Is it really called “truthful” to reveal where the victim is hiding?
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On the other hand, by reciprocating with deception, is one not descending
to the same depraved moral level of the fraud? And, further by resorting to
deception, would this not be a harm-causing lie (which the Torah prohibits
without exception) since the liar is being deprived of what he is claiming?

This chapter has six parts:

A. Deceiving a Liar, Thief or Extortionist

B. The Justification for Counter-Deception

C. Conditions for Deceiving a Liar, Thief or Extortionist
D. Altering Torah Law

E. Summary

F. Practical Questions and Suggested Answers
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A. DECEIVING A LIAR, THIEF OR EXTORTIONIST

There are a number of cases and Halachos that seem to allow outright
falsehood and deception.

ATl. Deceiving a Non-Jewish Thief Who is Pretending
to be a Jew
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There was a [non-Jewish] Aramean who would go up and eat Pesach
offerings [a lamb eaten by Jews on Erev Pesach] in Jerusalem.

He [once] said [boastfully to R’ Yehudah ben Beseirahl: “It is written [in the
Torah, Shemos 12:43], ‘no non-Jew may eat from it [i.e. the Pesach offering,’
[and in Shemos 12:48 it is written] ‘no uncircumcised male may eat from it’.
But I, why I eat from the best of the best [cuts of the Pesach offering]!”

R’ Yehudah ben Beseirah asked him: “Do they feed you from the fat
tail [which is the choicest portion?].” He replied, “No.” [R" Yehudah ben
Beseirah then told him the following,] “When you go up to there [again],
tell them, ‘Feed me from the fat tail.”
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When he [the Aramean] went up [again] he told them, “Feed me from
the the fat tail.” They said to him [in surprise]: “The fat tail goes up to the
Most High [i.e. it is burned on the altar]!” They asked him, “Who told you
this [i.e. to ask for the fat taill?” He told them: “R’ Yehudah ben Beseirah
[told me to ask for it.]”

They said [among themselves]: “What is this before us [i.e. R> Yehudah
ben Beseirah’s suggestion was contrary to Halachal]?” They investigated
him and they discovered that he was an Aramean.

non-Jew is prohibited from eating the meat of an animal offered in the

Temple (it is considered stealing from Temple property). In the case
of the Gemara, R’ Yehudah ben Besaira encountered a non-Jew who was
fooling people into believing he was Jewish so that he could eat the meat
of the Pesach offering.

R’ Yehudah was physically unable to stop the imposter. Instead, R’
Yehudah deceived the non-Jew into believing that the fatty tail of a lamb is
permissible for Jews to eat, when in fact it gets burnt on the altar.

When the non-Jew later requested the tail from the group he was eating with
in Jerusalem, their suspicions were aroused, his lineage was checked and he
was found to be an impostor caught in the act of eating sacrificial meat.

A2. Deceiving a Thief to Recover One's Property
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R’ Meir, R’ Yehudah, and R’ Yose were traveling on the road. R’ Meir would
examine the name [of the owner of the lodgings where they intended to
stay to see if he was reputable, but] R> Yehudah and R’ Yose would not
examine [his] name.

When they came to a certain place, they asked for lodging, [and] they
were given [lodging]. They asked [the owner], “What is your name?” He
said to them, “Kidor.” [R’ Meir] said [to himself], “Infer from this that he
is a wicked man,” as it is stated: “For they are a generation [‘ki dor’] of
reversals [children in whom I have no trust].” [Devarim 32:20]

R’ Yehudah and R’ Yose, [who were not particular about names,] entrusted
their purses to him [for safekeeping over Shabbos]. R’ Meir, [however],
did not entrust his purse to him; [instead] he went [and] placed it by the
grave of [his host’s] father.

[That evening the host’s father] appeared to [the host] in a dream [saying],
“Come take the purse that is lying by the head of that person [i.e. by my
head].” The next day, [the host] said to them, “This is what was revealed
to me in my dream.” They said to him, “A dream of Friday evening had
no substance [since a person is relaxed on Friday night, his mind tends
to wander and he dreams].” R* Meir went [to the grave], and guarded [his
purse] the entire day, and brought it back [after the Sabbath].

The next day, [R’ Yehuda and R’ Yose] said to [the host], “Give us [back] our
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purses.” He said to them, “It never happened,” [i.e. you never entrusted
your purses with me.] R’ Meir said to them, “Why do you not examine
names?” They said to him, “Why did master not tell us [to distrust this man?”]
[R’ Meir] answered them: “When I said [that one should be particular about
names, I meant only that] suspicion [is warranted in the case of someone
with an unseemly name. But with regard to] establishing [him as a wicked
person,] did I [ever] say [such a thing?]”

They took him [the host] and brought him into a store [and gave him wine
to drink.] They saw lentils on his mustache. They went and gave this as a
sign to his wife [that her husband wants her to return their purses. They said
to his wife: “Your husband says that you should return our purses, and so
that you will know that we are telling the truth, he told us to mention that
the two of you at lentils today.”] They took their purses and brought [them
to the host and confronted him, whereupon] he went and killed his wife.

) Yehudah and R’ Yose deposited their money with the innkeeper with
whom they were lodging over Shabbos. When they requested the
money back, the innkeeper denied ever having received it.

That day they saw left over lentils from a meal on the innkeeper’s lips. To
retrieve their money, they approached the inn keeper’s wife and fabricated
the following lie: “Your husband has instructed you to return our money.
So that you believe us, he told us a piece of information that only you and
he could know: that you and he ate lentils today.”

A8. Decelving a Laborer Who Chooses
to Renege on a Work Agreement
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Mishnah:
If one hires craftsmen and they deceived one another, they can have nothing
but complaints against one another; [they have no monetary claim.]

[The Mishnah proceeds to discuss workers who renege on their commitment
to work and thereby cause some sort of loss to their employer:]

If one hired a donkey driver or a wagon driver to deliver planed wood
[for the construction of a bridal canopyl, or [to deliver] flutes for a bride
[to be played at the wedding canopy to bring to the bride and groom]
or for the dead [to be played at the funeral to bewail the deceased], or
lif one hired] workers to remove his flax from [its] steeping [waters in
which it is soaked to loosen the fibres], or [he hired them to do] anything,
which, [if not performed would cause a] loss, and they reneged on [their
commitment] [and refused to work, the law is as follows]:

[In] a place where there are no [other] people [that the employer could
hire at a comparable wage], the employer may hire [other workers, even at
exorbitant wages), to replace [the first workers, and the first workers must
subsidize these wages;] or he may trick [the first workers into working for
him. The Gemara below explains how he tricks them.]

Gemara:

How would he trick them? He may say to them, “[Earlier,] I fixed [your
wages at] one Sela; come [back and finish the job] and [I will allow you
to] collect two Selaim”

We agreed that you would work for a Selah. [However], come and I will
pay you two.” [Then after they are finished he can pay them the originally
agreed upon amount of one, for the employer has no intention — nor any
obligation — to honor his additional commitment].

Chapter 2: Dealing with a Fraud: I am Eisav Your Firstborn — 77152 Wy "IN 47



A. DECEIVING A LI1AR, THIEF OR EXTORTIONIST

In the case where a hired laborer:

chooses to back out of a work agreement, and as a result

2. he causes a loss to the employer by not doing the work in the
required time, and

3. there is no equivalent laborer to hire,

then the employer may falsely promise double wages to have him do
the work. After the work is complete the employer can pay the laborer
according to the original wage agreement.

A4, Deceiving a Man in Order That He Do
Chalitzah for Widowed Sister-In-Law
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[(Introductory note: The Torah provides that if a husband dies childless,
his widow and surviving brother should marry (this is known as Yibum).
In case the brother (known as the Yavam) or surviving wife (known as
the Yavamah) does not wish to go through with the marriage, there is
a process known as Chalitzah, which severs the bond between them.
(Today, only Chalitzah is done.) Until he performs Chalitzah however,
she may not marry another man. (See Devarim 24:5-10.)]

[The Gemara cites the following incident from a Baraisa:]
And [there was] an incident with a certain woman who fell [for Yibum
consideration] before a Yavam who was inappropriate for her. And they
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said to the [Yavam]: “Perform Chalitzah with her on the condition that she
will give you two hundred zuz.” [The Yavam then performed Chalitzah,
but the Yevamah refused to give him the money.] And the case came
before R’ Chiya, and he ruled [the Chalitzah] valid. ...

[The Gemara cites another incident concerning a Chalitzah performed
under false pretenses:]

The daughter of the father-in-law of Rav Pappa fell [for Yibum consideration]
before a Yavam who was inappropriate for her. [The Yavam] came before
Abaye. ...

[Rav Pappa described a strategy for releasing the Yavamah from the
inappropriate brother-in-law:]

He said to [Abaye: “Tell him]: ‘Perform chalitzah with her on the condition
that she will give you two hundred zuz.”” [Abaye accepted this advice,
and told the Yavam to perform Yibum under that condition.] After [the
Yavam] performed Chalitzah with her, [Abaye] said to [the Yevamah]: “Go
give him [the money].”

[Rav Pappal] said to [Abayel]: “She acted with him [insincerely, with the
intent to later say:] ‘T was joking with you,”” [and therefore she does not
owe the money to the Yavam. Rav Pappa cites supporting evidence for
his strategy:]

Has it not been taught in a Baraisa: There was one who was fleeing from
prison, and there was a ferryman before him. And [the escapee] said to
him: “Take a dinar [a considerable amount of money] and ferry me across
[the river.” The ferryman] receives only his [regular] fee.

We thus [see that the escapee] can tell him: [“When T offered you a dinar,]
I was joking with you.” Here too, [let the Yevamah say: “When I offered
two hundred zuz,] I was joking with you.”

he case of our Gemara is where the surviving brother is unfitting to be
married to the widow, yet he refuses to do Chalitzah to allow her to
marry another man.

In such a case, Rav Chiyah and Abaye falsely promised a large sum of
money to the surviving brother to convince him to perform Chalitzah.
When he claims the money afterwards, he is told: “We were only fooling
you in order that you do Chalitzah.”
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A similar case is someone who escapes and is fleeing from being
imprisoned wrongfully by non-Jews. When he gets to the sea, it is
possible that a ferryman may take advantage of his desperation to escape
and demand an exorbitant sum of money to transport him. In such a case,
the escapee can say that he will pay the higher amount, but after arrival he
is permitted to pay the standard fare.

Ab. Deceiving Robbers and Extortionists
to Protect One’s Property
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Mishnah Nedarim 27b, Gemara 28a
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Mishnah:

One may declare a vow to murderers and to plunderers and to [self-
appointed] tax collectors, [to support his claim] that it [the produce they
seek to seize from him] is Terumah [and hence forbidden to a non-Kohenl],
even though [in truth] it is not Terumah, [or] that [the properties they seek
to seize] belong to the royal house, even though they do not [in fact]
belong to the royal house.

Gemara:

[The Gemara analyzes the manner in which he convinced the robber of
his assertion:]

How did he vow? Rav Amram said in the name of Rav: [The Mishnah
refers to] where he says, “The fruits of the world shall be forbidden to me
if they [the things you seek to seize] do not belong to the royal house.”

[The Gemara rejects this explanation: but] since he says, “[the fruits of the
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world] shall be forbidden...,” [if what I say is not true,] all the fruits of the
world [will indeed) become forbidden to him [forever. This is surely not
what the Mishnah meant!]

[The Gemara answers: rather, you must say that the Mishnah refers to]
where he says [in his declaration of a vow (Neder) that the fruits shall be
forbidden to himself only] “today” [if what he says is untrue.]

[The Gemara asks:] If [it refers to] where he says [explicitly that the fruits shall
be forbidden to him only] “today,” [then] the tax collector [or robber] will
[surely] not accept [this vow] from him [as proof that his assertion is true!]

[The Gemara explains its intent: the Mishnah refers to] where he says in
bis heart[that he means to forbid the fruits only] “today,” but he expresses
with his lips [an] unqualified [utterance, saying simply that “the fruits shall
be forbidden to him.”] And even tough we hold [in general that] words of
the heart [left unspoken] are not words, [i.e. one’s unexpressed thoughts
have no legal power to define or qualify his spoken words or actions,]
with regard to [a situation of] coercion, it is different, [and we do indeed
reckon with his unspoken qualification. Hence, unbeknown to the tax
collector or robber, the vower’s Neder actually forbids the fruit to him
only for one dayl.

’ I Yo protect oneself, it is permissible to lie to an extortionist who is trying
to illegitimately take one’s money or property.

In the case of the Mishnah, the lie consists of telling the thief that the
property belongs to the king. The thief would be dissuaded since the
consequences for being caught with the king’s property are severe. Or
the thief could be told that the property is Terumah, which means that it
belongs to the Temple treasury, and misappropriation thereof is a severe
offense against G-d. (Presumably, the thief is unconcerned with robbing
his fellow man, but is concerned with his standing in G-d’s eyes. Or

he realizes that Terumah has little resale value, since it is only eaten by
Kohanim.)

In order that the victim’s lie be believed by the thief, he can even deceive
the thief by taking a vow such as: “If what I am claiming is not true (i.e. if
this is 7ot the king’s property), then all food produce is forbidden to me.”
The thief thinks the victim means he will never eat produce again, but in the
victim’s mind he stipulates “I will not eat produce for the rest of the day.”
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B. THE JUSTIFICATION FOR COUNTER-DECEPTION

Granted, the above sources are difficult to understand in light of the Torah’s
command to “Distance yourself from falsehood” (Shemos 23:7). But even
more troubling is the issue raised in the following source: How is the
account of Yaakov who disguised himself as his brother Eisav understood,
since it is a seemingly deceptive ploy to receive his father’s blessings (see
Bereishis ch. 27)? Is it permitted to lie in order to receive a blessing and
inheritance? And is Yaakov not known to be an embodiment of the highest
levels of integrity?

B1. Decelving a fraud is considered a preservation of the truth.
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[Introductory note: Yitzchak had two sons: Yaakov and Eisav. Over time, Eisav
deceived his father into believing that he was a wholesome heir to his father’s
spiritual and physical blessings. For example, Eisav would fulfill the mitzvah of
honoring one’s mother and father, but when not in his father’s presence he would
be involved with murder and immorality. In truth, Yaakov was more fitting to be
the heir to the spiritual destiny. Yitzchak’s wife, Rivka, recognized this clearly,
and helped Yaakov devise a scheme to acquire his father blessings.]

[The forefathers of the Jewish people: Avraham, Yitzchak and Yaakov are
referred to by the Sages as “the upright ones,” for they exhibited moral
virtue of superhuman proportions. For this reason the book of Bereishis,
which portrays their lives, is referred to as the “Book of the Upright.”]
According to this, the questions regarding Yaakov’s [actions] are all the
more puzzling — for it would appear that what he did to get the blessings
[instead of Eisav] was far from being upright. [As Eisav exclaims after
finding out he was deceived by Yaakov:] “Is it because he is called Yaakov
that he has outsmarted me twice?!” [Bereishis 27:36. The name “Yaakov”
shares the same root letters, and thus a related meaning, to the word
“Ya’akveini,” which mean to “outsmart” in Hebrew ]

This is the same Yaakov, our forefather, about whom it is said, “Grant truth
to Yaakov [... as You swore to our forefathers in ancient times,” Micah
7:20. The commentaries on this verse say that G-d’s attribute of truth is
symbolized by Yaakov].

Further, our Sages (in Gemara Makkos 24a) say that the following verse
is referring to him, “He has no slander on his tongue” [Tehillim 15:3]. If
this is so [that Yaakov is the epitome of truth] then why is Yaakov utilizing
what would appear to be deceptive measures?

However, we learn [from Yaakov’s action] an important fundamental in
the nature of “truth.” In Bereishis 27:35, [Yitzchak says to Eisav] “Your
brother came with trickery and took your blessing.” Onkelos translates
“he came with trickery” as: “he came with wisdom.” The meaning behind
Onkelos’ choice of translation is that even the truth must be expressed
according to a wise accounting of the situation. As an example, [consider
the following case:] Reuven is being chased by an attacker and hides at
Shimon’s home. When the attacker comes asking for Reuven, Shimon
says that Reuven is hiding in his house, because he doesn’t want to lie.
Is this called truth?

Rather, on occasion it is certainly permitted for a person to use deceptive
means to achieve his ends, according to the principle [“with the pure You
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act purely and] with the crooked You act crookedly” (Tehillim 18:27). For
example, if one is involved in daily interactions with a dangerous fraud
— someone of Eisav’s type — sometimes there may be no alternative
other than using deceptive and evasive means.

Thus, deception such as this, used only according to the need of the
hour, is employed by Yaakov a number of times, and is by no means a
contradiction to the notion of “Grant truth to Yaakov” [Micah 7:20]. For
example:

[1.] The entire incident of Yaakov using rods peeled [of their bark] was
a means to save his sheep from the trickery of [his father-in-law] Lavan.
[Lavan had stipulated that of the flocks of sheep that Yaakov was tending,
he could only keep the ones born with abnormal and rare coloring. To
outwit his uncle and retain what was rightfully his under the original
terms of their arrangement, Yaakov resorted to several devices. He placed
colored rods that had been peeled of their bark in front of the flocks at
the time they conceived, so that they would bear lambs having the same
markings as the rods they were facing. See Bereishis 30:27-43.]

[2.] That which Yaakov says to Eisav [after Eisav asks that they travel
together], “Until I catch up to my lord at Seir” [Bereishis 33:14] in which
he created a distance between themselves through use of a ruse [since
he had no intention of traveling to Seir].

[From this incident] we also learn a Halacha for all generations: that it is
permissible for a person to distance himself from a stranger [or a gentile]
if he suspects his trustworthiness.

[3.] The incident of Yaakov and Shechem, where his sons deceptively
arranged that the people of Shechem should weaken themselves [through
performing a circumcision], in order that they would be able to kill them
[in their weakened state and rescue their sister Dinah who had been
abducted by them. See Bereishis 34:13-20).

All this falls under the category of interaction with a deceptive or evil
person — and [engaging in deceit in such a situation] does not detract
from Yaakov’s standing as the epitome of Emes — truth.

54 %3 The Torah’s Guidelines for Interpersonal Relationships



B. THE JUSTIFICATION FOR COUNTER-DECEPTION

It is fitting and appropriate to use deception to overcome and protect
oneself from a fraud with malicious intent.

How do we understand the justification for such counter-deception?

One approach is that counter-deception is in fact the truth, because the
fraud is trying to take what in truth is not his. One is preserving the truthful
state of affairs by not giving to him what he is trying to extort. In other
words, no one owes the extortionist money — his claim is a lie! And
therefore to outsmart him is to stand up for the truth! (This refers to a case
where no other means are available, as shall be seen).

In the case above, Eisav was an imposter, posing as the fitting heir to

his father’s spiritual and moral heritage. Rashi understands the Torah’s
description of him as a man of “trapping,” to be referring to his practice of
ensnaring and deceiving his father with his words (Bereishis 25:27, Rashi s.v.
“Yode’a Tza’yid”). Yaakov's actions were therefore a fulfillment of the truth
since Eisav was trying to extort what was never his. And further, Yitzchak
himself wanted to give the blessing to the fitting heir, not to the impostor.

C. CONDITIONS FOR DECEIVING A LIAR, THIEF
OR EXTORTIONIST

In this part of the chapter we will present limitations and conditions on the
permit to alter the truth for the sake of peace, a Mitzvah or the like (as was
seen in Chapter 1) or for the sake of protecting oneself from a liar, thief or

extortionist (as was seen in this chapter). By way of introduction:

In Chapter 1 (Source A2, case 8) it was shown that if a debtor falsely denies
the money that he is owing to three claimants, it is prohibited for one claimant
to claim the total amount, and for the other two claimants to pretend to be
witnesses supporting the claim.

Why did the Gemara prohibit this case under the Mitzvah to “Distance yourself
from falsehood” (Shemos 23:7), if in fact it is appropriate to use deception to
protect oneself from a fraud (as was seen in this chapter)?

Why are the three claimants not permitted to deceive the liar in order to
recover what’s theirs? How is this different from the cases in the Gemara’s
above (Sources 1-5) where such deception is permitted?
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C1. Deceiving a Fraud is Prohibited in Beis Din
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The Sages stated a very significant ruling [in the Gemara in Shevuos 31al,
in Chapter Shevuos HaEidos — even if one is telling [what he perceives
to be] the “truth,” but he relates it in a way that it did not actually occur, it
is prohibited [by the Sages, since he is giving testimony in Beis Din. For
examplel] it is stated there in the Gemara [ibid.]:

From where [do we know] that if three people deposited a Maneh
with another person [and now the guardian] denies [receiving it and
there are no witnesses], that they may not act as though one of them
is the claimant and the other two are the witnesses [so as to get the
Maneh and split it among themselves?] The Torah states: “Distance
yourself from falsehood” [Shemos 23:7].

[The events that the would-be-witnesses would testify to] would certainly
be true, for they did indeed witness the deposit of the money [to the
guardian]. However, since they are relating the events as testimonys, it is
prohibited [since they did not witness it as witnesses, but rather as owners
and interested parties in the money].

’ I ‘o protect oneself from a fraud, one is permitted to act deceptively
outside of Beis Din. Inside Beis Din, however, such a tactic is
prohibited.

It is therefore prohibited to act deceptively in a Beis Din even when one’s
opposing litigant is already a liar. One may therefore not change one’s
claim or reporting of the facts so as to receive the ruling one desires, even
though such a ruling would ultimately be true in one’s eyes. This is the
answer why in the case above, two of the three claimants may not pretend
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to be witnesses in Beis Din to extract what they believe to be rightfully
theirs. Even though their testimony may be true, to qualify as Halachic
witness, they have to be disinterested parties.

A remaining question is the case of the student asked by his Rabbi to
accompany him and the other witness to Beis Din to give the impression
that he too is a witness, and in so doing scare the opposing litigant into
admission (case 7, ibid.). Is this not taking place before the actual Beis Din
proceedings? If so it should be permitted, since the deception is occurring
outside of Beis Din!

Possibly, one could argue that it is not the Rabbi that is prohibited to have
his student pose a witness (since the Rabbi knows he is in the right), but
rather the student is prohibited. Although the student is allowed to hear
his Rabbis claim (since this is a case of Lashon Harah I'Toeles, derogatory
speech for the sake of a positive benefit), the student may not take any
action against the alleged fraud (like accompany his Rabbi to Beis Din to
start a chain of events that will lead to a conviction) until he sees evidence
with his own eyes.

Still, if the defendant is in the right, then he need not fear the appearance
of the student accompanying his Rabbi to court, since it is a Torah
prohibition for a person to give false testimony (see Shemos 20:13). So
why then should it be prohibited for the student to accompany his Rabbi
to Beis Din? If the defendant is in the right he has nothing to fear and
there’s no falsehood that could result!

C2. lesting a suspected fraud is prohibited if an innocent
subject will doubt himself and wrongfully admit.
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Remabh:

It is forbidden to testify about something which one does not have [first
hand] knowledge, even if he was told about it from one whom he knows
does not lie.

Even if [that reliable source] were to tell him, “Come and stand next to
a single witness that I have [regarding my claim in Beis Din]. You will
not have to testify, [since your mere presence outside of Beis Din] will
alarm my opponent. He will think I have two witnesses and will admit
[to borrowing and pay back].” — he may not comply.

S’mah:

You will not have to testify, [since your mere presence outside of Beis Din/
will alarm [my opponent] etc—This is forbidden due to the verse “Distance
yourself from falsehood.” That is to say, perhaps, due to this fear, the
defendant will [be bluffed into] wrongfully settling with the claimant [by
paying him money] that he does not owe him.

It is clear from the S’mah that it would have been permitted for the
student to engage in his Rabbi’s test of the suspected fraud by coming
to stand outside of Beis Din. However, there is a concern that although
the defendant may be innocent, when he sees the opposing litigant with
his two witnesses, he will doubt himself and wrongfully admit to the debt.
He will argue to himself that since there are two witnesses, he must have
simply forgotten that he owes the money.

From the sources above, we see that it is permitted to protect oneself
from a fraud through the use of deception. Further, it is permitted to test
a suspected fraud through deceptive measures — assuming that the test
will not produce false results. (In other words, in a case where there is
no concern that the defendant will needlessly admit, the student may
indeed accompany his Rabbi to stand outside of Beis Din to help see if

1l the defendant will admit to the loan.) In both cases, such deception is not
falsehood, but rather a preservation of the truth.
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C3. Even where an adult is permitted to alter the truth,
a child may not do so.
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Rav’s wife would aggravate him. When he would tell her, “Prepare me
lentils,” she would [instead] prepare chimizei[a type of legume, possibly
peas]. [If he said, “Prepare mel chimizei,” she would [instead] prepare
lentils.

When his son, Chiya, grew up [and would relay his father’s requests to
his mother,] he would reverse [them] to her, [so that his father would end
up receiving exactly what he had requested. Upon receiving the desired
dish, and not realizing Chiya’s subterfuge, Rav] said to him, “Your mother
has improved [her ways]!”

[Chiya] replied to him, “It was actually I who reversed [your request]
to her.”

[Rav] replied to him, “This bears out the popular saying “[The child] who
comes from you will educate you.” [I, too, should have thought of this
trick!] [However,] you should not do this, for it says: ‘they train their tongue
to speak falsehood, striving ... [to be iniquitous.” Yirmiyahu 9:4].”

Rashi:
He would reverse [them] to her—When the father would tell the son, “Tell

your mother to prepare lentils,” he [the son] would say to her: “Prepare
chimtzei,” and she would prepare lentils.
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However [for] you — this is falsehood [and not a permissible altering of
the truth] and [falls in the category] of that which it is written: “They train
their tongues to speak falsehood.”

he son’s words were not falsehood, since one may alter the truth

for the sake of Shalom Bayis (marital harmony). Nevertheless, the
Rabbis prohibited children from altering the truth in order to avoid them
developing a negative habit of speaking falsehood.

From the Gemara’s wording — “you [the child] may not do so” — it is
possible that the prohibition against altering the truth (even in a case of
Shalom Bayis) applies only to a child. An adult however, (Rav) would be
allowed to do so for the sake of Shalom Bayis since it is assumed that an
adult will understand the distinctions about when it is permissible to alter
the truth and when not. If however, an adult may develop a habit of lying,
then he would have the status of a child, and would be prohibited from
the altering the truth. This special Rabbinic prohibition is based on the
verse “They [the adults] train their [children’s’] tongues to speak falsehood”
(Yirmiyahu 9:4).

C4. Even where altering the truth is permitted for an adult,
one may not do so on a reqular basis.
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[The Yam Shel Shlomo quotes the following Gemara in Yevamos
65b:]

R’ Ilai said in the name of R’ Elezar the son of R’ Shimon: “It is permitted
to alter [one’s words] for the sake of peace, as the verse says (Bereishis
50:16-17), [‘Your father Yaakov gave orders to us, your brothers,
before his death, saying:] Thus shall you say to Yosef: [please forgive
the sin of your brothers against you.” Yaakov had never made such a
request of Yosef, yet the brothers fabricated it in order to create peace
between themselves and Yosef].”

R’ Nosson said: “It is a Mitzvah [to lie for the sake of peace], for it is stated
(Shmuel 1 16:2): And Shmuel said, ‘How can I go [and anoint David
as the new king, for Shaul will hear and he will kill me?” To which
HaShem] said, ‘Take along a young cow, and say: [ have come to bring
an offering to HaShem’ [thus avoiding any suspicion of going to anoint
David as king].”

Now it would seem that this only applies in non-recurring situations. But
[in the case of a son acting as a] messenger between his mother and father
[on a constant basis], he may not lie, even if his lie is meant for the sake
of peace. [Indeed this is the law], as we find in this chapter (Yevamos
63a) that Rav was unhappy with his son Rav Chiyah [for his deceit — even
though it was for the purpose of peace], and said to him “Nevertheless,
you may not [continue to] do so.” And this is why he brings the verse,
‘They have taught their tongue to speak falsehoods.” He was adamant
about not training one’s tongue in such [deceitful words — irrespective of
the positive result the deception produced].

Even in situations where the Torah permits altering the truth for the
pursuit of peace or a Mitzvah or the like, the Maharshal understood
from the above Gemara that it is forbidden for adults (and children) to do
so regularly.

t was seen (in Chapter 1, Part D) that if the message understood by the

listener is false and he is deceived, then this is considered falsehood
even if the words of the speaker are accurate. From Rashi, in his
commentary on Chumash (in the next source), it would appear otherwise:
that the accuracy of the words is all that is required, even if the message is
deceptive.
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Cb. Yaakov's words could be understood as truthful.
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[Bereishis 27:19. Yaakov appears to his father dressed in Eisav’s clothing
and says] “It is 1, Eisav your firstborn.”

[Rashi comments on the verse: Yaakov means to say] “It is I [Yaakov,] who
is bringing to you [this food], and Eisav is your firstborn.”

ﬁ- ccording to Rashi, it would seem that Yaakov’s words were truthful
since there is a way — albeit with difficulty — to read and interpret his
words as if they were a completely true statement.

However, why does Rashi present us with a hard-pressed reading of
Yaakov’s words if he was anyways permitted to deceive an impostor like
Eisav?

C6. Even where it is permitted to alter the truth, one should
minimize the falsehood.
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In all these situations where the Sages permitted one to alter [the truth],
if one could achieve the same ends without lying, that would be better.
For example, if they asked him “Do you know Mesechta so-and-so?” [and
out of humility he does not want to admit that he indeed knows it,] he
should respond, “Do you really think that I know it?”
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And if one can avoid answering the questioner in a way that he will
not have to lie [for example, by changing the topic], then this is very
good.

Even where it is permissible to alter the truth, it is preferable to say it

in a way where the words give an ambiguous message, so as to avoid
speaking outright falsehood. The ideal response would be to not respond
to the question at all — for example, by changing the topic and distracting

the questioner.

Therefore, Rashi’s reading of Yaakov’s words (that they could be read
as truthful, see previous source) is not the source of the permissibility
of what Yaakov did, but rather a stringency on his part. That is, even
though Yaakov was permitted to use deception to protect himself from
a fraud, nevertheless he was careful to use words that were not outright
falsehood.

D. ALTERING TORAH LAW

D1. The Roman authorities were taught: A Jew whose ox
gores an Idolater's ox is exempt from paying damages.
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Mishnah:

[If] the ox of a Jew gored the ox of a Canaanite, [the Jew] is exempt [from
paying for damages]. But [if the ox] of a Canaanite gored the ox of a Jew,
whether [the ox that gored was] a Tam [lit. ordinary, a bull before it gores
three times pays only half the value of damages] or Muad [lit. warned one,
a bull that gores three times and whose owner was duly warned after each
incident to take precautions], [the Canaanite] pays full damages.

Gemara:

[Background: regarding one’s ox which gores and damages another’s ox,
the Torah states: “If one man’s ox strikes bis fellow’s ox which dies, they
shall sell the living ox and divide it’'s money, and the carcass, too, they
shall divide” (Shemos 21:35).]

The Rabbi’s taught in Baraisa: The Roman Government once sent two
officers to the sages of Israel, [saying:] “Teach us your Torah.” They read
it once, reviewed [it] and [then read it] a third time.

When they were leaving [the officers] said to the Sages, “We have carefully
examined your entire Torah, and it is [all] true, except for that which you
say: [If] the ox of a Jew gored the ox of a Canaanite, [the Jew] is exempt;
if [the ox] of a Canaanite gored the ox of a Jew, whether [the ox that
gored] was a Tam or a Muad, [the Canaanite] pays full damages.” [For]
however you consider [the matter, it is difficult.] If ‘his fellow’ [in the
verse above] is [meant] literally, [then] even when [the ox] of a Canaanite
gores [the ox] of a Jew, [the Canaanite] should be exempt. And if ‘his
fellow’ is not [meant] literally, [then] even when [the ox] of a Jew gores
[the ox] of a Canaanite, [the Jew] should be liable. [This law makes no
sense!]” However, we will not reveal this matter to the authorities [lest it
jeopardize your welfare].

Rashi:
Except for that which you say — They [the Sages] did not reveal to them

[the Romans] the reasoning — namely that the money of a Canaanite is
considered ownerless — due to the danger [in saying such a thing]
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ccording to Torah law, if an ox owned by a Jew gores an ox owned

by an idolater, the Jew is exempt from paying damages to the
idolater. Despite the danger involved in revealing such a law to the
Roman authorities without a satisfying explanation, our Sages taught it

anyways.

D2. Lying about the details of a Torah law is prohibited
even when threatened with one'’s life.
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We also learn from this Baraisa [in Bava Kamma 38a, cited above in Source
D1] that it is prohibited to alter words of Torah [i.e. lie about the details
of Halacha] even in a case of danger.

Further, one is required to give one’s life [rather than transgress this
prohibition], according to the one answer given in Tosafos [s.v. “karu,”
Bava Kamma 38a, in which it is implied that] the evil [Roman] empire
forced them to do so [on pain of deathl].

Why then were the Sages not afraid that the evil [Roman] empire would
use this as a pretext against them? For is there anything worse than telling
nations that we are exempt for damaging them, but they are liable [for
damaging us]?! Should they not have been concerned, G-d forbid, for the
myriad of enactments and pogroms that would ensue from this?
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[This question is all the more strong] especially considering the evil
[Roman] empire who occupied all their thoughts with finding pretexts
with which to attack our enemies. [Here the phrase “our enemies” is a
euphemism referring to the Jew people itself.] Therefore, they [the Sages]
should have altered [the words of the Halacha, by either saying] that both
a Jew and non-Jew are obligated if they cause damage to each other, or
that both are exempt if they cause damage to each other.

Rather, [since the Sages did not alter the Halacha,] we learn from here
that we are obligated to give our lives in sanctifying [G-d’s] Name. And
if one were to, G-d forbid, change the Halacha, it would be as if he were
denying [the validity of] the Torah of Moshe.

Ostensibly, the situation [in the Beraisa of Bava Kamma 38a] was one
where the [Roman] officers were asking for the details of each and every
Halacha. [For example, they asked: Does a Jew pay for damages if al
Jew’s ox gores a non-Jew’s ox? [Does a non-Jew pay for damages if] a
non-Jew’s ox gores a Jew’s ox? Therefore the Sages responded with the
truth, as a sanctification of [G-d’s] Name, for they had no way of avoiding
[the pointed questions of the Romans].

he Maharshal derives from the above Gemara that it is prohibited to

lie regarding a detail of Halacha, even if there is danger involved in
revealing the Halacha truthfully. According to the Maharshal, teaching Torah
not in accord with the Halacha falls into the category of those prohibitions
regarding which one should rather give one’s life than commit.

For the purposes of practical Halacha, others are more lenient regarding
lying about Halacha, and do not require one to give up one’s life, but
nevertheless regard it to be an extremely serious offense (Sefer Akov
L’Mishor, p. 33, citing R’ Moshe Feinstein).

Nevertheless, the next source shows that the Sages did permit one to say
an inaccuracy in Halacha, on condition that one’s intention is to teach the
correct Halacha afterwards.
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D3. To sharpen his students, a teacher may temporarily
State an incorrect Halacha.
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A certain man went down [in front of the ark to serve as the prayer leader]
before Rabbah, and he said [in his prayers]: “You, [G-d], have shown
mercy on the bird’s nest; [so] may You have compassion and mercy on
us.” [Upon which] Rabbah said, “How well this sharp Torah scholar knows
how to win favor with G-d!”

Abaye [however] said [to Rabbah], “But we learned in the Mishnah [that
if one says such a prayer] we silence him. [Why then are you praising
him?]” And Rabbah too, [who certainly was aware of that Mishnah, only]
wished to sharpen Abaye [and see if Abaye would challenge him by citing
the Mishnah].

One who wishes to add personalized prayers to G-d in the standard
texts should be careful that they not contain any heretical concepts.
If he does so publicly, the Halacha requires that we silence him.

When the Shliach Tzibur (lit. “agent of the community,” or cantor) made
a prohibited addition to the prayers, Rabbah should have silenced him.
Instead, as a means to test and sharpen his colleague, Rabbah praised the
Shliach Tzibur. By such praise, he was implicitly teaching an incorrect
Halacha. This is permitted in order to teach the correct Halacha.
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D4, To give weight to a Halacha, one can attribute
it to a more credible source.

X’V 27p 9T D’NOD
Pesachim 112a (Gemara)
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“If you want to get yourself choked, hang yourself from a tall tree” [i.e.
if you wish to have your decisions accepted by others, say them in the
name of a great person, even though he never said them — Rashil.

According to the Gemara, in order that a Halacha be accepted and
practiced, it is permissible to attribute the Halacha to a Rabbi of
greater stature and credibility than the one who originally made the
statement.

D5, Conditions for attributing a Halacha to a
more credible source.
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[The Machtzis HaShekel quotes the opinion of the Lechem Chamudos
that one is permitted to teach a Halacha in the name of one’s Rabbi,
even if he never said it. As supporting evidence he cites the Gemara in
Pesachim 112a:] “If you want to get yourself strangulated, hang yourself
from a big tree.”

It seems that his intention [behind this permit] is that the only reason [to
prohibit one from teaching Halacha’s in the name of one’s Rabbi] is that
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perhaps people will doubt the validity Halacha, and cause a disgrace to
one’s Rabbi. Therefore if:

[1.] one knows this is a clear and undisputed Halacha, and
[2.] one knows that one’s Rabbi would not object to this, and

[3.] one’s intention is for the sake of fulfilling G-d’s will and having
this Halacha become accepted,

then it is permissible [to teach a Halacha in the name of one’s Rabbi,
even if one’s Rabbi never said it]. This is the case referred to in the
statement in Chapter ‘Arvei Pesachim’ [in Gemara Pesahcim 112a, as
cited in Source D4].

he reason for the prohibition against attributing a Halacha to a Rabbi

who never said it, is a concern that the Halacha is wrong, and will
cause disgrace to the Rabbi’s reputation. If this concern can be avoided,
then it would permissible to teach a Halacha in the name of one’s Rabbi,
even if he never said it.

Therefore, in order to give weight to a Halacha by teaching it in the name
of a respected Rabbi, when in truth he never said it:

1. It must be a clear and accepted Halacha.

2. One knows that the Rabbi would give permission for such
statement to be made in his name.

3. And one’s intention must be upright and for the sake of fulfilling
G-d’s will.
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E. SUMMARY

A. Deceving a Liar, Thief or Extortionist,

The Gemara records a number of cases where outright deception is permitted
to protect oneself from a liar, thief or extortionist:

1.

Deceiving a non-Jewish thief who steals from the Temple property by
posing as a Jew (Pesachim, Source A1).

Deceiving a thief and his accomplice to recover one’s property (Yoma,
Source A2).

Deceiving a laborer who chooses to renege on a work agreement
(Bava Metzia, Source A3).

Deceiving a man in order that he do Chalitzah for his widowed sister-
in-law so that she can re-marry another man (Yevamos, Source A4).

Deceiving robbers and extortionists to protect one’s property
(Nedarim, Source A5).

B. The Justification for Counter-Deception.

It is fitting and appropriate to use deception to overcome and protect
oneself from a fraud with malicious intent. Such deception is in fact the
truth, because the fraud is trying to take what is not his. By not giving
to him what he is trying to extort one is preserving the truthful state of
affairs. In other words, no one owes the extortionist money — his claim
is a lie! And therefore to outsmart him is to stand up for the truth! (based
on Emes L'Yaakov, Source B1).

Such reasoning might be dangerous, since everyone thinks they areright
and their opponent is wrong. Therefore, before deceiving a suspected
fraud, one should verify with an uninterested party who is an expert in
Torah law whether one is indeed right.

C. Conditions for Deceiving a Liar, Thief or Extortionist,

Even where it is permissible to deceive a fraud or alter the truth (for
example, for the sake of peace or a Mitzvah as seen in Chapter 1), there
are a number of conditions and limitations on the leniency:

1. InBeis Dinitis prohibited to deceive a fraud even if one believes one
is right (She’elos u'Teshuvos Rashba, Source C1).

70 £ The Torah’s Guidelines for Interpersonal Relationships



E. Summary

2. If an innocent subject will doubt himself and needlessly admit to
wrongdoing, then testing a suspected fraud is prohibited (S’mah,
Source C2).

3. Tt is prohibited for a child to alter the truth, or for an adult to teach
him to do so (Yevamos, Source C3).

4. One may not alter the truth or deceive a fraud on a regular basis (Yam
Shel Shlomo, Source C4).

5. It is preferable to say the words in a way that their meaning is
ambiguous to avoid speaking outright falsehood. Ideally, one should
avoid altering the truth all together, by changing the topic or distracting
the other person (Orchos Tzadikim , Source CO6).

6. If someone else will be negatively affected by altering the truth, then
it is prohibited to do so (Sha’arei Teshuvah, Chapter 1, Source C3).

D. Altering Toran law

It is prohibited to lie or altar the details of Torah law. Teaching Torah not
in accordance with the Halacha falls into the category of those prohibitions
regarding which one should rather give one’s life than commit, according
to the Maharshal (Source D2). This explains why our Sages taught the
Halacha accurately to the Roman authorities even though there may have
been a danger to do so (Bava Metzia, Source D1).

For the purposes of practical Halacha, others are more lenient regarding
lying about Halacha, and do not require one to give up one’s life, but
nevertheless regard it to be an extremely serious offence (Sefer Akov
L'Mishor, p. 33, citing R” Moshe Feinstein).

However, if a teacher wants to sharpen his students and have them come
to the correct answer, he may temporarily lie about a Halacha (Berachos,
Source D3).

Further, to give weight to a Halacha, one can attribute it to a more credible
source (Pesachim, Source D4), as long as:
1. Ttis an accepted and undisputed Halacha.

2. One knows that the Rabbi would give permission for such a statement
in his name.

3. And one’s intention is upright and for the sake of fulfilling G-d’s will
(Machtzis HaShekel, Source D5).
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F. PRACTICAL QUESTIONS
AND SUGGESTED ANSWERS

Note to the reader: The aim of this work is to give the reader an introduction
to the Torah guidelines to interpersonal relationships. As always, to gain a
practical ruling (Psak) for a given case, an Orthodox Rabbi or Posek should be
consulted.

The taxi driver wants to charge you another $5 for your coat. Do
you have to pay, or can you tell him: “I just don’t have the money” (when in
fact you do)?

Assuming that the money is truly not owed to him, you can tell him
that you do not have the money to pay him.

You're selling your house. A business associate wants to manipulate
you into selling your house to him for a lower price and threatens to spread
slander about you amongst your business clients. Can you tell him that the house
is no longer available because you already signed with another buyer (when in
fact you didn’t)?

Since you business associate is trying to extort a lower price from you,
and threatens to cause damage to your reputation (which is prohibited
under the laws of proper speech, Sh’'miras HaLashon) if you do not
comply, you can tell him that you already signed with another buyer.

A thief wants to know where your money is hidden, or where you're
hiding his intended victim — is it called “honesty” to tell him the truth?

It is not an act of honesty to answer the thief’s (or murderer’s)
questions truthfully, and thereby aid him in acquiring what in truth
was never his (Sefer Emes L'Yaakov, Source B1).
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Is it permissible for a Torah teacher to come to class each day
and tell the students a fictional story about his friend the policeman, and the
next day about his friend the CIA agent, then his friend the army officer, if it
will make the students study with greater enthusiasm since they think they
have such an exciting teacher?

Inconsequential falsehood is permitted for the fulfillment of a Mitzvah
(in this case teaching and learning Torah), if there is no other means
available.

However there is an extra requirement to be truthful around children,
so that they learn that falsehood is unacceptable (Yevamos, Rashi,
Source C3). Therefore, this altering of the truth is permissible only if:

1. The children do not find out you were altering the truth, or

2. If they do find out, they’re mature enough to understand why
it was permissible in this case, and do not conclude for your
actions that lying is permissible.

The Maharshal (Source C4) however, prohibits altering the truth on
a regular basis (even for an adult), since it is habit forming and will
cause one to become lax about being truthful in general.

You're at a dinner event and want to know the ingredients of a
food, to help determine if it’s kosher. Can you tell the manager you need to
know for someone who has an allergy, and thus they will take the question
more seriously?

Permitted, since this is inconsequential falsehood for the sake of a
D’var Mitzvah, and there may be no other way of determining the
truth.

You're a Mashgiach (kashrus supervisor) in charge of cleaning a
factory to produce foods that are kosher for Pesach (the holiday when bread and
Chometz products are forbidden). To avoid entering a complicated discussion
about the laws of Chometz (briefly defined as: edible foods made with water and
one of the five grains — spelt, rye, barely, wheat and oat — that have had time to
leaven), can you tell the factory owner that “Jewish law prohibits us from eating
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anything with flour in it on Pesach” (which is obviously not true, since Matzah
itself contains wheat flour)?

The Maharshal says one should rather give one’s life than lie about
details of Torah law. However, R’ Moshe Feinstein (cited in Sefer
Akov L’Mishor, p. 33) rules that we do not follow the Maharshal. Still,
it would be best to use another wording, to accurately reflect Torah
law. For example, one could say: “Jewish law is quite complicated
regarding permissible foods on Pesach. To simplify matters, this
factory needs to be cleaned of anything containing flour.”

Your landlord wants to raise the rent on you again. You think it’s
an exorbitant amount. Can you tell him that “no one in this neighborhood pays
so much” (when know that’s not true)?

This is not extortion. Even if you think you deserve to pay a lower
rent, and that the landlord is claiming money that is not his, it is his
prerogative to charge whatever price the market will pay. Therefore, it
is not permissible to alter the truth.

Therefore, if when you tell him “no one else pays so much” it will be
understood by your landlord as a bargaining phrase that is non-literal,
then this is permissible. If however, he will take it literally and lower
his price in response to your false claim, then you have not fulfilled the
Mitzvah to “Distance yourself from falsehood” (Shemos 23:7).

You paid at the store with a check. The store owner calls you up and
says that you forgot to sign it. Is it permissible to tell him to sign it for you?

Another person can sign your checks if you give them permission.
This is because the banks are not particular about this (R’ Berkovits).

However, anytime you have to verify the truth in an official capacity,
like a notary who has to sign that a document was signed in front

of him, it’s like being in a Beis Din and any form of falsehood is
prohibited (R’ Eliashiv). Even if no one would be harmed by such a
lie, it is considered an injustice (“avel,” or in Hebrew: 5, as described
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in the next paragraph) and is prohibited, since one is breaking the
rules of the social contract that exists in that society.

The concept of an “avel” is derived from the cases in Beis Din

(see Chapter 1, Source A2). Violating the rules of honesty and

fair treatment in Beis Din is considered an injustice (“avel”) and is
prohibited, even if no one loses out unfairly. Similarly, violating the
rules of a business contract (or even the unspoken social contract that
exists in all social interactions) is considered an injustice, even if no
one loses out. Since it is an injustice, it is considered harm-causing
falsehood, even though no identifiable person is being damaged
financially or personally.

Your child didn’t do his homework. He knows that the teacher will
ask for his homework tomorrow at school, and will be annoyed and upset if he
doesn’t produce it. So your child reads “The Torah’s Guidelines for Interpersonal
Relationships,” and finds out that one is permitted to alter the truth for the sake
of peace. When he asks if he can tell the teacher “I did my homework, but I left
it at home,” what should you answer him?

It is prohibited. Even though it is permitted to alter the truth for the
sake of peace, the Torah nevertheless prohibits lying anytime it will
cause an injustice (“avel,” as described in answer to the previous
question). In this case, it is considered an injustice against the social
contract of the school to lie to a teacher who has a right (and indeed
an obligation) to know how students are growing and performing.

Further, there is a special prohibition against children altering the truth.
They have to be mature enough to distinguish between cases when

it is permissible and when not. If they are unable to do this, they

may develop a negative habit of speaking falsehood for convenience
(Yevamos, Rashi, Source C3).
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CHAPTER 3
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Keeping One’s Word

Introduction
Consider the following scenario:

You bump into an old school friend. After chatting for a while, you
instinctively say: “I'll call you next week so we can get together and
catch up!”

Is this a commitment? Maybe it’s a promise? Does it matter if your friend
thought you were serious or not? What if something happens next week that
makes it nearly impossible to meet your friend — do you still have to honor

your word? What about the following case:

You are walking with your wife past a toy store. You see a toy,
and exclaim: “I'm definitely going to buy that toy for our daughter’s
birthday!”

Are you free to renege since your daughter didn’t hear your statement?

The Torah’s directive to “Distance yourself from falsehood” (Shemos 23:7)
prohibits deception of any sort — whether through speech, action or silence
— if the resulting deception does not fit with the objective truth or justice
(based on Gemara Shevuos 30b, Source A2, Chapter 1).

This chapter focuses on the question of keeping one’s word and fulfilling a
commitment.

This chapter has eight parts:
A. Reneging on the three levels of a sale commitment
B. The approach of Tosafos — a verbal commitment causes an
acquisition to occur
C. The approach of Rashi — a verbal commitment obligates one to
fulfill it
. A change of circumstances after a verbal commitment (Trei Tari)
A commitment phrased as a promise
A mental commitment
. Summary

T O =m0

. Practical Questions and Suggested Answers
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A. RENEGING ON THE THREE LEVELS
OF A SALE COMMITMENT

ATl. Reneging on a sale after the transfer of money
incurs the curse of Beis Din.
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All movables acquire one another. How so?

If [the buyer] took [the] produce from [the seller] but did not give him [the]
money [for it], neither one can renege, [because taking the merchandise
finalizes the transaction.]

[If the buyer] gave [the seller the] money, but did not take the produce
from him, [either one] can [legally] renege, [since the transaction has not
yet been legally finalized.] But [the Sages] said [about one who exercises
his legal right to renege after the money has been paid:] “The One Who
exacted retribution from the people of the Generation of the Flood and
from the Generation of the Dispersion [this refers to the generation that
built the Tower of Babel and was dispersed by G-d, see Bereishis 11:1-9],
He will ultimately exact retribution from someone who does not abide
by his word!”

A. n object is considered “acquired” only after the purchaser does one of
the following:

1. Draws it into his domain (Meshichah, as in the case of the
Mishnah),

2. Lifts it into the air (Hagba’ah, effective even in the domain of the
seller), or

3. Performs some other act of acquisition.
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After the act of acquisition neither party may renege (except in special
circumstances, like a defective or incorrect sale item, or price fraud [Ona’as
Mamon)).

The payment of money, however, does not cause the item to be acquired
by the purchaser. Therefore, even after money is transferred in a
transaction, the ownership of the object does not change and either side
may cancel the sale until an act of acquisition takes place.

Our Sages, however, instructed the Beis Din to pronounce a curse on a
buyer or seller who reneges on a transaction after the money has changed
hands. The judges in the Beis Din proclaim the curse of “The One Who
exacted retribution...” (This is the opposite of the more common positive
expression, “He Who blessed our forefathers ... may He bless us...” as
appears in the Shabbos morning prayers).

What if, however, there was neither a legal acquisition, nor monetary
payment, but only a verbal agreement to buy and sell? Can one still
arbitrarily renege on a verbal commitment?

(At this point, we are considering arbitrarily reneging. In Part D of this
chapter we discuss reneging due to a change in price or circumstances.
We are also considering a verbal commitment that is 7zo? phrased as a
promise. In Part E we will discuss a commitment phrased as a promise.)

The next sources deal with arbitrarily reneging on a verbal commitment
not phrased as a promise.

A2. Reneging on a verbal commitment is considered a lack of
tfrustworthiness (according to R’ Yochanan).
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Bava Metzia 49a (Gemara and Rashi)

M ORI NN 19 BN 3T PPD RON NI IPON MR, RIPIN N D 2T NITD AT
PR MN 29 D°93T MSPNT LN DI DI 172 PN D293 1) D°93T TN R bl
LN DI DR D3 W LMIN 1B 02MN,F0N DT DI 303

Chapter 3: Keeping One’s Word - P78 17 79



A. RENEGING ON THE THREE LEVELS OF A SALE COMMITMENT

-y

D5 1 Pa3pn H5 H a0 3 M IR N

PO TN

00 B0 1703 b7 pwd 39 Mo H3 s o993

(It once happened that] some people gave Rav Kahana money [as a
down payment] on linen. Later, [before they took possession of their
purchase] linen appreciated [in price and R’ Kahana wished to renege
on the agreement.] He came before Rav [for a ruling. Rav] said to him:
“[The linen] for which you have taken money give to them. But the rest is
[merely] words [i.e. a verbal commitment], and [failure to abide by one’s]
words does not [constitute] a lack of trustworthiness.”

[The Gemara discusses Rav’s opinion further:] For it was stated [in
reference to] words [i.e. a verbal commitment:] Rav says [that reneging on
such a commitment] does not constitute a lack of trustworthiness, while
R’ Yochanan says [that reneging on such a commitment] does constitute
a lack of trustworthiness.

Rashi:
[The linen] for which you have taken money, give to them — For if

you do not, you will receive the [curse] of “The One Who exacted
retribution...”

but the rest — the remainder [that portion of the linen which the down
payment didn’t account for].

[they are] words [i.e. a verbal commitment/ — without [any transfer
of] money. This is consistent with Rav’s reasoning, who said that one
only acquires [a portion of the produce] corresponding [to the down
payment].

Rav Kahana received some money for a sale of flax. Before he made
the delivery, the price of flax increased.

When Rav Kahana asked Rav how to proceed, Rav ruled that he could sell
the flax for the new, higher price and use the monies already received as
payment. (This would mean that the purchaser would receive less flax
than he originally thought he purchased because the sale price increased.)
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Regarding the produce for which payment had been received, if Rav
Kahana were to renege he would incur the curse of “The One Who
exacted retribution...” (as described in Source Al).

As for the remaining produce that was unpaid for and only a verbal
commitment, he was completely free to renege on the deal. According to
Rav, dishonoring one’s word is not a lacking in a person’s trustworthiness
or character.

R’ Yochanan however, ruled that Rav Kahana must deliver on the verbal
commitment (for the flax not covered by the down payment) even

though there was no act of acquisition or payment for it. According to

R’ Yochanan, reneging on a verbal commitment (even with no malicious
intent) is considered a lack of trustworthiness or reliability (in the words of
the Sages: “Mechuser Amanah”). Even though it does not incur the curse
of the Sages, it is considered improper to behave in such a manner (see
Source D5, Shulchan Aruch). In some situations, others may be warned of
his lack of reliability to protect them, or it may be announced publicly that
the person is not trustworthy (She’elos u'Teshuvos Maharm Mintz 101).

In order to renege on a verbal commitment without being considered
lacking in trustworthiness, one would need to be pardoned by the
other party, or one can pay money as compensation for what they were
expecting to receive.

In summary, there are three levels of commitment in a transaction:
1. Legal acquisition of the item being sold — by drawing it into one’s
domain or lifting it — and thus neither party can renege;

2. Payment for the item — either party can renege, but he incurs the
curse of Beis Din;

3. Verbal agreement regarding the sale and according to Rav, either
party can renege but according to R’ Yochanan, to renege is
considered a lack of trustworthiness.
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A3. It is prohibited to make a false verbal commitment that one
has no intention of keeping (Rav's position).
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Bava Metzia 49a (Gemara and Rashi)
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[The Gemara challenges Rav ruling that reneging on one’s word is not
a lack of trustworthiness (Source A2):] They raised an objection [from
the following Baraisa:] R’ Yose the son of R’ Yehudah says: What is [the
purpose of] scripture stating: a correct “hin”? [The verse reads: “You shall
have correct scales, correct weights, a correct Ephah and a correct Hin.”
Vayikra 19:36.] Surely a Hin was included in the Ephah [mentioned
earlier in that verse! An Ephah is a volume measure that is equivalent
to 6 Hin. If the Torah is concerned about the slightest deviation from a
large measure such as an Ephabh, is it not obvious that it is also concerned
about a deviation from a smaller measure such as a Hin?]

Rather, [the verse comes] to tell you that your “Yes” [must be] correct, and
your “No” must be correct. [The word “hin” can be read as “hein” which
means “yes.” Therefore, the Torah’s mention of “a correct hin” can be
interpreted as teaching: When one says “yes” or “no,” one should make
sure that it is correct, i.e. follow through on the commitment. This verse
therefore indicates that contrary to Rav’s assertion it is forbidden to renege
on a verbal commitment.]

[The Gemara answers that the Baraisa just quoted can be understood in
a way which fits with Rav’s ruling:]
Abaye said [in support of Rav]: That [Baraisa means] that one should not
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say one [thing] with [one’s] mouth while [meaning] another [thing] in [one’s]
heart. [When making a verbal commitment one must be sincere. This is
not a contradiction to Rav’s permit, which applies only to one who was
sincere at the time of the commitment and decided to renege later on.]

Rashi:
Hin was included in the Ephab — A hinis 12 lugin [each lug is about 400
ml]. And an ephab is three se’im which is 72 lugin.

Ratbher; [the verse comes] to tell you that your “yes” etc.— This means: when
you say “yes” or “no,” fulfill your words, and make them be true.

One should not say one [thing] with [one’s] mouth etc. — At the time of
that he makes his statement, he should not intend to renege [later]. But
if the price [or circumstances under which the original commitment was
made] change after time, and he reneges due to the change in price, this
is not [considered] a lack of trustworthiness.

he Gemara attempts to show supporting evidence for R’ Yochanan’s

ruling that dishonoring one’s word is a lack of trustworthiness. The
source is a seemingly superfluous phrase in the Torah requiring one to
have correct volume measurements for commerce (“hin tzedek,” Vayikra
19:36). Since the phrase is repetitive, it can also be read in a way which
obligates one on a Torah level to honor his word (read as “hein tzedek,” “a
correct ‘yes’”), and that not doing so would be a lack of trustworthiness.

299

The Gemara rejects the evidence, and rather the phrase “hin tzedek” is

a specific prohibition against making a false commitment which at the
outset one has no intention of ever honoring. In other words, at the time
of making the commitment one must intend to fulfill it. This prohibition
against making a false commitment is referred to as “echad b’peh v’echad
b’lev” (literally: one thing [intention] in one’s mouth and another in one’s
heart). Even though Rav subscribes to this prohibition, he permits one to
renege on a verbal agreement if it was originally made in good faith.
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A4, It is considered a lack of trustworthiness to renege on a
verbal offer of a small gift, since the recipient was
expecting to receive it (R’ Yochanan's position).
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[The Gemara now discusses R’ Yochanan’s statement that reneging on
a verbal commitment constitutes a lack of trustworthiness:] And did R’
Yochanan [really] say this? But Rabbah bar bar Chanah said in the name
of R’ Yochanan: If one says to his fellow: “I will give you a present,” he
is able to renege [on this commitment].

[Before showing the contradiction between R’ Yochanan’s statements, the
Gemara clarifies this last statement:]

[What does R’ Yochanan mean by saying that] he is “able” [to renege? But
that is] obvious! [The transaction was never finalized!] Rather, [R’ Yochanan
must mean that] he is permitted to renege. [Hence, this teaching by R’
Yochanan contradicts his ruling cited above that reneging on a verbal
commitment constitutes a lack of trustworthiness?]

[The Gemara resolves the contradiction by qualifying R’ Yochanan’s ruling
that one may renege on a promise to convey a gift:] Rav Pappa said: But
R’ Yochanan agrees concerning a small gift [that is improper to renegel],
because [the recipients] believe [him. R’ Yochanan permits reneging only
on an offer of large gift, for such an offer is not taken seriously.]
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Rashi:
And did Rabbi Yochanan [really] say this? — that [reneging] on one’s
words is considered a lack of trustworthiness?

He is able to renege [on this commitment/— we have a difficulty: that he
is “able” [to renege] is obvious since neither [party acquired the object
Halachically by] drawing it [into their domain], and therefore Beis Din
does not have the power to force [the transaction to be completed as
agreed].

Rather— certainly we have to say, that what was meant is that it is permitted
to renege, and [this statement] is teaching us there this is not considered
a lack of trustworthiness.

R’ Yochanan agrees concerning a small gift — that it is not permitted to
renege, because [the recipient] is relying on your word to receive it. And
that which it says “it is permitted to renege,” is referring to a large gift,

where the recipient does not rely on you to fulfill your word.

According to R’ Yochanan, if one offers to give another a gift, and the
recipient is expecting him to give it, then if the giver changes his mind
and does not do so, he is considered lacking in trustworthiness. This
applies only to small gifts. If, however, the gift is substantial, involving
expense or effort, then it is assumed that the recipient did not fully

expect to receive it and therefore the giver is not considered lacking in
trustworthiness.

Therefore, according to Rabbi Yochanan, one is obligated to honor a
commitment if the recipient expects it to be fulfilled (as in the case of
a small gift). If the recipient did not fully expect to receive it, he is not
obligated to fulfill his commitment (as in the case of a large gift). His
source is the verse “hin tzedek” (Vayikra 19:36 in Source A3).

Rav (in Source A3), however, uses the verse as the source requiring one to
be sure that at the time of the commitment he does intend to honor it; but
what happens later is not the subject of this verse.

Regarding the practical Halacha, the Rishonim (literally early authorities,
c. 1000 CE to c. 1500 CE) — the Rif and the Rosh below — rule according
to both R’ Yochanan and Rav!
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Ab. The Halacha follows both R’ Yochanan (reneging on a
verbal commitment is a lack of trustworthiness) and Rav (at the
time of making the commitment one must intend to fulfill it).
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It was stated [by the Amoraim, in reference to] words [i.e. a verbal
commitment:] Rav says [that reneging on such a commitment] does not
constitute a lack of trustworthiness, while R’ Yochanan says [that reneging
on such a commitment] does constitute a lack of trustworthiness.

And even R’ Yochanan [who advances the more stringent opinion] did
not state [his ruling] except by [commitments to give] a small gift. For [in
such cases, the recipient] relies [on the giver to follow through]. However,
by a [commitment of a] large gift, where there is no such reliance, [then
even R’ Yochanan agrees that reneging does] not [constitute a lack of
trustworthiness].

The Halacha follows R’ Yochanan.

It was taught in a Baraisa: R’ Yose the son of R’ Yehudah says: What is
[the purpose of] scripture stating: a correct “hin”? [The verse reads: “You
shall have correct scales, correct weights, a correct Ephah and a correct
Hin.” Vayikra 19:36.] Surely a Hin was included in the Ephah [mentioned
earlier in that verse. An Ephah is a volume measure that is equivalent
to 6 Hin. If the Torah is concerned about the slightest deviation from a
large measure such as an Ephabh, is it not obvious that it is also concerned
about a deviation from a smaller measure such as a Hin?]

Rather, [the verse comes] to tell you that your “Yes” [must be] correct, and
your “No” must be correct. [The word “hin” can be read as “hein” which
means “yes.” Therefore, the Torah’s mention of “a correct hin” can be
interpreted as teaching: When one says “yes” or “no,” one should make
sure that it is correct, i.e. follow through on the commitment.]
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Abaye explained [that Baraisa means] that one should not say one [thing]
with [one’s] mouth while [meaning] another [thing] in [one’s] heart. [When
making a verbal commitment one must be sincere.]

e I ‘he Rif rules in accordance with both 1.) R’ Yochanan and 2.) Rav:

1. The Rif rules in accordance with R’ Yochanan that reneging
on a verbal commitment for a small gift is considered a lack of
trustworthiness. (This follows the normal rule that in a dispute
between Rav and R’ Yochanan, the Halacha follows the latter.)

2. However, the Rif also rules in accordance with Rav’s understanding
of the Baraisa as explained by Abaye — that “hein tzedek” is a
specific prohibition against making a commitment which at the
outset one has no intention of ever honoring.

In the next source, the Rosh explains the seeming contradiction in the Rif.

A6. The Rosh Explains the Rif
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Iam perplexed as to why the Rif needed to quote Abaye’s explanation [of
the Baraisal, for it seems that [Abaye’s] explanation was only stated as to
support Rav’s ruling. [But the Rif does not rule like Rav.] For according
to R’ Yochanan, we can understand the Baraisa (that one’s ‘yes’ must be
correct) as it reads simply — that it teaches that [reneging on one’s] words
is a lack of trustworthiness, [even if at the time of the commitment one
fully intended to honor it]!
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[To answer this question], it would appear that the Rif’s view is that
although this Baraisa was indeed [originally] cited as a question on Rav,
and that R* Yochanan [actually] used it as his source that [reneging on
one’s] verbal [commitment] does constitute a lack of trustworthiness,
[nevertheless] once [we see that] R’ Yochanan makes distinctions between
large and small gifts — it would appear that he did not use the verse as
his source. Rather, [even he agrees that] the focus of the verse is that one
should not say one [thing] with [one’s] mouth while [meaning] another
[thing] in [one’s] heart. For if R” Yochanan did [indeed] use the verse as
his source, it would not make sense to make a distinction between large
and small gifts [since the verse made no such distinction].

he Rosh explains that in the Rif’s view, the Gemara originally believed
that R’ Yochanan’s source for a lack of trustworthiness (Mechusar
Amanah) was the verse “hin tzedek” (as in Source A3).

Later however, R’ Yochanan differentiated between a small gift (regarding
which there is Mechusar Amanah) and a large gift (as in Source A4). Since
the verse of “hin tzedek” makes no such differentiation, this cannot be his
source.

Further, since it is not considered a lack of trustworthiness to renege on a
large promise, it implies that R> Yochanan is not concerned with honoring
one’s word per se (for if he were, one would need to fulfill a large
promise as well). Instead, the source is the fact that one is disappointing
another person if one reneges on a verbal offer which the other party was
expecting.

Finally, regarding the verse “hin tzedek,” R’ Yochanan agrees with Rav,
that it teaches that one should not make a commitment that one has no
intention of fulfilling (the prohibition of “echad b’peh v’echad b’lev”).

What we see from the above is that according to the Rif, if one makes a
verbal commitment, and at the time of the statement he never intended to
honor it, then he is violating “hin tzedek,” which the Sages read as “hein
tzedek,” “a correct ‘yes.”
word at the time that he stated it, but later had second thoughts, he may
renege so long as others were not relying on his word.

However, if one did have in mind to honor his

In the next sources, Tosafos defines and describes the Halachic
consequences of a verbal commitment.
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B. THE APPROACH OF THE TOSAFOS —
A VERBAL COMMITMENT CAUSES
AN ACQUISITION TO OCCUR

B1. A verbal commitment causes an acquisition.

R’V 2"P 9T MIND MOOIN
Tosafos, Kesubos 102a
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Also, we know that according to Rabbi Yochanan in [Chapter] HaZahav
(Bava Metzia 49a), that one who gives a small gift to his fellow, [that
fellow] acquired it, even though it has not yet reached his hand. For [the
giver] is resolute and it is [therefore] acquired.

It is clear from Tosafos that according to R’ Yochanan, a verbal
commitment to give an item which the recipient expects to receive
causes it to be acquired by the recipient (through a “kinyan dibbur,” or a
verbal acquisition). Like a commitment to give a small gift, the acquisition
is weak enough to allow a retraction by the seller (or giver), in which case
the item returns to the seller. Retracting however is considered a lack of
trustworthiness.

Since, according to Tosafos the verbal commitment causes the item to be
acquired, the whole concept of a lack of trustworthiness is only relevant
to physical objects that can be acquired (like, “I will give you my pencil at
school”), but not to commitments regarding non-physical things (like, “I
will meet you at school”) or items that are not yet extant (like, “I will give
you one of the rolls that T will bake later”) (She’elos u'"Teshuvos HaRosh
102:10).

In the following sources, we see supporting evidence for Tosafos’ ruling.
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B2. A Yisrael can withhold Terumah as repayment for a loan
he made to a Kohen friend.
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[The Mishnah below is dealing with the topic of relying upon a Chazakah,
the presumption that a person known to have been living is still alive. The
Gemara that follows answers a question relevant to our topic of reneging
on a commitment. The elucidation in brackets is based on Rashi.]

Mishnah:

[If] someone lends money to a Kohen, a Levi or a poor person [with the
understanding] that he will separate from [his crop] the portions [to which they
are entitled and retain them as payment] against [the loans], he may separate
[the portions] against [the loans] on the assumption that [these debtors] are
[still] alive, and he [need] not [be] concerned that the Kohen or Levi might
have died, or that [the] poor person [might have] become wealthy.

Gemara:
[The Mishnah stated that if someone lends money to a Kohen, Levi or
poor person, he may keep the Terumah or Maaser due the borrower as
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payment for the loan. The Gemara questions this ruling:]

Now, [is the arrangement valid] even though [the portions] have not [yet]
come into the hands of [the borrower, as the Mishnah implies? How can
that be?]

[The Gemara answers:]

Rav said: [The Mishnah deals] with [lenders who are] good friends of
the Kohen or Levi [and therefore they give all their Terumah or Maaser
Rishon only to this Kohen or Levi. Consequently, the Terumah or Maaser
Rishon belongs to this Kohen or Levi as soon as it is separated, even
though it hasn’t come into their hands yet, and he can therefore assign
it as payment for the loan.]

f a Yisrael always gives his Terumah (and Maaser) to a particular Kohen,

then that Kohen is viewed as having acquired the produce at the time
that the Yisrael separates and designates the Terumah, even though the
Kohen has not yet physically acquired the Terumah. The acquisition
works by virtue of the fact that he is the Kohen to whom this farmer
always gives his Terumah, and no other Kohanim expect to receive it.

Therefore, if the Yisrael were to lend the Kohen money, the Yisrael could
designate some produce as Terumah which would belong to the Kohen,
and then keep the Terumah for himself as payment for the loan he made to
the Kohen. In this way he has fulfilled the Mitzvah of giving Terumah and
has received repayment of his loan.

B3. A Yisrael who regularly gives Terumah to a Kohen is
considered to have made a verbal commitment even
for the future.
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Here [we are dealing with a case where the Yisrael is al good friend of
the Koben (and Levi) — In all places [in the Gemara] the “Kohen who is
a good friend” is considered [as though] he were in possession [of the
Terumah)]. [For example,] in Chapter Kol HaGet (Gittin 30a) [Source B2, the
Mishnah says], “One who lends money to a Kohen or Levi ... [may keep
the Terumah or Maaser due the borrower as payment for the loan].”

The reason this is so, is that [the commitment to give this Kohen the
Terumah of this crop is viewed as] a small gift, from which it is prohibited
to renege. Even if [the commitment to give that small gift] was only verbal
[without a physical acquisition, nevertheless it is forbidden to retract].
And even though [if the owner of the crop] wanted to retract [from always
giving to this Kohenl], he would be allowed to, nevertheless, so long as he
does not — [the Kohen] is seen as being in possession [of that Terumah].

osafos explains that the rule of “The Kohen with whom you are
familiar” is based on the two points:

1.

Since the Yisrael regularly gives his Terumah produce to a
particular Kohen, his actions can be interpreted as if he has made a
verbal commitment for the future as well.

Since the Yisrael cannot keep any of the Terumah (since it is the
property of Kohanim), his only benefit from it is the right to choose
which Kohen to give it to (for which he receives the good will of
the recipient Kohen, known as “tovas hana’ah”). Therefore, from
the view point of the Yisrael, it is considered a small gift.

Therefore, combining points 1 and 2, it is as if the Yisrael has made a
verbal commitment to give a small gift, and unless the Yisrael reneges
(which he has the right to), the Kohen has Halachically acquired it from
the moment the Yisrael designated it as Terumah, even if the Kohen did
not yet physically acquire it.

n the next source, we discuss the question of why the Yisrael (or anyone

who makes a verbal commitment that the recipient was expecting to
receive) has the right to renege on his word (albeit that this shows a lack
of trustworthiness), if one’s word causes an acquisition.
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B4. A verbal commitment causes an acquisition,
except that the giver has the right to renege.
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Tosafos writes that [in a case where] the Kohen is a good friend [the produce
that the Yisrael separates is owed to the Kohen] like a [commitment for
a] small gift from which it is forbidden to renege. Nevertheless, [Tosafos
writes that] reneging will indeed be effective. It would then seem that
[from Tosafos] that where the Kohen is good friend, he does not [fully]
acquire [the Terumah] until it reached his hands. The Ketzos HaChoshen
(Ch. 278) has the same understanding [as Tosafos].

But in truth, it is impossible to explain [Tosafos] in this way. For in the
case in Gittin 30a [Source B2] of the loan of money to the Kohen, it is clear
that the Kohen friend can sell his [eventual] portion [of the crop —i.e. the
Terumah, by taking its cash value now]. But if you argue that he does
not acquire it until it reaches his possession, how then can he sell that

Tosafos, in Kesubos 102a [Source B1, above], writes that there are certain
things that do not need a formal acquisition. For since there was a real
resolution to give it, there is no need for an act acquisition.
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He cites evidence for this from the case of a [commitment of a] small gift
(Bava Metzia 49a). That is, from the fact that [a Levi who is owed Maaser
by a Yisrael who committed it to him] is able to designate that [produce that
he has not yet physically acquired] as Terumas Maaser for other produce
that he [the Levi] has [an outstanding obligation to tithe], we see that he
has indeed “acquired” it [from when it was verbally committed to him].

However, this is very difficult — for it is clear [in the Gemara] there that
[the owner] is allowed to retract [and not give this Maaser to this Levil.
Now if [the Levi] truly did acquire it, how then can he retract?!

We must say, as we have found [that the Gemara on Bava Basra 114a deals
with the following question], “When making an acquisition, up until which
point may one retract?” This [question] is [asked] specifically in reference
to the acquisition of a handkerchief [where a cloth, is given in exchange
for another item]. The reason for this [question of retraction in the context
of this type of acquisition] is that since the person has not yet taken the
item [that he is receiving in exchange for his handkerchief], the Rabbis
assume his intention was to maintain the right to retract. Here too, by the
Kohen friend, even though there is an immediate resolute commitment,
nevertheless [the owner’s] intention is that he only wishes to transfer it
to him on condition that he retains the ability to renege until it reaches
the Kohen’s possession. If he does not renege, then it will have been the
Kohen’s from the beginning [i.e. from the time of the original commitment].
For this reason, [the Terumah] is indeed viewed as being in the Kohen’s
possession [from the time that it is separated from the other produce].

’ Elchanan Wasserman (author of Kovetz Shiurim) explains that
ccording to Tosafos, a verbal commitment is a form of acquisition,
except that the giver (or seller) has the right to renege. So long as the
giver does not renege, the item is seen as acquired by the recipient from
the moment of the commitment.

A parallel to this case is that of finalizing an acquisition by means of
transferring a handkerchief (“kinyan sudar”) in which the seller by default
has the right to retract (until physical acquisition of the sale item), even
though he did not explicitly reserve this right. This is unlike a physical
acquisition (through Meshichah [drawing the sale item into one’s domain]
or Hagba’ah [lifting the item]) where the seller cannot retract unless he
explicitly states that he reserves this right.
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According to Tosafos, the principle that a verbal commitment to give

an item causes the item to acquired by recipient, is only true where the
recipient expects to receive it — as in the case of a small gift. However, a
commitment for a large gift does not result in it being acquired since the
recipient never expected to receive it, and never relied on it.

We now present the approach of Rashi (and the Rambam) — that a verbal
commitment obligates one to fulfill it, but there is no transfer of ownership.

C. THE APPROACH OF RASHI — A VERBAL
COMMITMENT OBLIGATES ONE TO FULFILL IT

C1. One has a Torah obligation to fulfill one’s verbal
commitments (from the verse “hin tzedek”).

DY IR R2PY 2712 0"WN ON RO 4T mMand W)
Rashi, Kesubos 86a and Gilyon Ha’Shas by R’Akiva Eiger
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Rashi:

The payment [of one’s debt] to his creditor is a Mitzvab — 1t is a mitzvah
upon him to pay his debt, and to be true to one’s word. As the verse says,
“A correct hin” — [the verse comes to tell you] that your “Yes” [must be]
correct, and your “No” must be correct. [The word “hin” can be read as
“hein” which means “yes.” Therefore, the Torah’s mention of “a correct
hin” can be interpreted as teaching: When one says “yes” or “no,” one
should make sure that it is correct, i.e. follow through on the commitment.
See Source A3 for more.]
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Gilyon HaShas:

[This is based on] Bava Metzia 49a [Source A3], see there. However, this
needs some more research [i.e. Rashi’s use of that Gemara in this context
is somewhat troubling].

Rashi explains that the Mitzvah to pay off a debt is sourced in the Torah
obligation to fulfill one’s verbal commitments derived from the verse
of “hin tzedek” (Source A3 above).

It would seem that R* Akiva Eiger is troubled by the fact that according

to the conclusion of the Gemara in Bava Metzia (Source A3), the verse

“hin tzedek” is the source for the prohibition against making a false
commitment which at the outset one has no intention of ever honoring
(“echad b’peh v’echad b’lev”), but the verse does not teach that one has an
obligation to fulfill the commitment once it was made in good faith.

However, Rashi seems to understand that according to the conclusion of
the Gemara, R’ Yochanan does indeed understand the verse of “hin tzedek”
to teach that one is obligated to fulfill his verbal commitments, and that not
doing so is considered a lack of trustworthiness (Mechusar Amanah).

C2. One has a Torah obligation to try to fulfill one's
verbal commitments.

0”200 MWD WIPD) "0 Mun » 279 YY)
Mishnayos Shvi'is 10:9, Rambam’s Commentary
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Mishnah:

All moveable property is acquired through drawing [the item into one’s
domain]. All who fulfills his word — the spirit of the Sages is pleased
with him.
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Rambam:

Anyone who fulfills his word, and obligates himself to have his business
dealings be with integrity, and to not renege — even though there was no
[act of acquisition by] drawing [into one’s domain] —the spirit of the Sages
is pleased with him. And [the Sages] of blessed memory said (Bava Metzia
49a): “[You shall have...] a correct Ephah and a correct Hin.” [Vayikra
19:36. This teaches that] your “Yes” [must be] correct, and your “No” must
be correct. [The word “hin” can be read as “hein” which means “yes.”]
This means, when you say something [you must] fulfill it for the good.

he Rambam also sees the verse “hin tzedek” as the Torah source
obligating one to fulfill his verbal commitments.

We are left with a question: according to Rashi (and the Rambam)
what is R’ Yochanan’s source for the prohibition against making a false
commitment which at the outset one has no intention of ever honoring
(“echad b’peh v’echad b’lev”)?

It is possible to say that R’ Yochanan would rule that the prohibition
against making a false commitment is included in the Mitzvah to “distance
yourself from falsehood” (Shemos 23:7, see Chapter 1). Therefore, if a
person makes a commitment which at the outset one has no intention of
ever honoring, then at that moment he has spoken falsehood. Even if he
later has regret and fulfills his word, it doesn’t erase the fact that he spoke
falsehood!

However, one who makes a commitment today with good intent to fulfill
his word tomorrow is not speaking with the certainty of a prophet — for
who knows what tomorrow will bring? Rather, his commitment is to be
understood with the unspoken caveat, “As of now, this is what I plan to do.”
Therefore, if he were to renege tomorrow, he would not have violated the
Mitzvah to “distance yourself from a falsehood” (however, he has violated
“hein tzedek,” the Torah obligation to fulfill one’s word, unless there was a
change of circumstances that caused him to renege [Part D below)).

The Sefer HaChinuch, in the next source, has a more stringent approach.
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C3. The Mitzvah to "distance yourself from falsehood” also
obligates one to fulfill one s verbal commitments.

771 MIND MPNiN 1D0
Sefer HaChinuch, Mitzvah no. 407
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And so it is with any vow a person makes to [obligate himself to bring]
an offering, or [a contribution] to the temple treasury, or [a contribution]
to charity, or to the synagogue, or anything similar — [if he reneges on
that commitment] he thereby violates: “He shall not desecrate his word”
[Bamidbar 30:3].

However, with respect to other [commitments], such as where one promises
his friend something, or where one says, “I will do such and such” or “I
will not do such and such” — where the commitment was not made in the
form of a classic vow, prohibition, or ban —even though [reneging on such
a commitment] is despicable, and only the lowly of spirit would do such a
thing, [nevertheless] he does not violate “He shall not desecrate his word”
other than in the ways which we wrote [in the paragraph abovel.

However, for all [reneging on commitments — be they vows or simple
commitments to friends], the Torah states, “Distance yourself from
falsehood” (Shemos 23:7).

A. ccording to the Sefer HaChinuch, the mitzvah to “Distance
yourself from falsehood” requires that one also fulfill one’s verbal
commitments!
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C4. It is prohibited to renege on a commitment to a child,
since it teaches them to lie.

2"V 1N 97 N0
Succah 46b (Gemara)
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And R’ Zeira said: A person should not say to a child, “I will give you
something,” and [then] not give [it to] him, because he thereby teaches
him to lie, as it is stated: “They train their tongue to speak falsehood
[Yirmiyahu 9:4].”

One who verbally commits to give something or do something for a
child, is obligated to fulfill his word in order that the child should not
think that it is permissible to lie.

Further, one is obligated to fulfill a commitment to a child even for a large
gift (Matanah Merubah,” as in Source A4), since it is the nature of a child
to rely on you and expect to receive it, the way an adult would for a small
gift (“matanah mu’etes”). This is especially important for parents and
educators.

In conclusion, there are two approaches as to why reneging on a verbal
commitment that the recipient was expecting to receive (as in the case
of a small gift) is considered to be lacking in trustworthiness:

1. According to Rashi: There is a Torah obligation to fulfill all verbal
commitments (even for non-physical things) from the verse
“hin tzedek” (Source C1). Not doing so is considered a lack of
trustworthiness.

2. According to Tosafos: a verbal commitment causes an acquisition,
and reneging is considered improper and a lack of trustworthiness
(regarding things that could be physically acquired) (Source B1).
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For the purposes of practical Halacha, modern day Poskim (Halachic
authorities) are split between Rashi and Tosafos. Most Poskim, however,
tend to rule like Tosafos (Igros Moshe Yoreh De’ah 1:147, sec. 2) even
though there is supporting evidence for Rashi (Remah, Yoreh De’ah 264:1).

D. A CHANGE OF CIRCUMSTANCES AFTER A
VERBAL COMMITMENT (TREI TARI)

Until now we’ve been discussing the lack of trustworthiness due to reneging
arbitrarily on a verbal commitment.

In the following sources, we will see a debate among the Rishonim whether
it is also considered a lack of trustworthiness to renege due to an unexpected
change in price or circumstances that are beyond your control or that you
could not have known about at the time of the commitment.

D1. If the price changes, then reneging is not
considered a lack of trustworthiness.

(Q"Y 0”2 972) )V PID RYND R NRNDN PV}
Ba’al HaMa’or, Bava Metzia 29b (in Dapei HaRif)
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The Rif rules like Rabbi Yochanan who said that [reneging from] a verbal
[commitment] is [considered] a lack of trustworthiness. It appears to me,
[that this only applies] where there is one price [i.e. the price does not
change after the commitment was made]. But in [a case where] there are
two prices [i.e. the price changed after the time of the commitment], then
[retracting] is not a lack of trustworthiness.”

he Ba’al HaMa’or rules that if the price changes between the time of
the verbal commitment and the physical acquisition of the item, then
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either party can renege and it is not considered a lack of trustworthiness.
This permit is called Trei Tari (two prices). The price can change either
because the seller decides to increase the price, or because standard
market price increases.

According to approach of Tosafos — who rules that a verbal commitment
causes an acquisition except that one has the right to renege (Source B1)
— in a case of a price change, the acquisition is not effective, both in a
case of a verbal commitment as well as a case where the money was
already paid.

D2, Reneging after a price change is not considered
a lack of trustworthiness.

TP )0 T PID RYND N2 WRY
Rosh, Bava Metzia 4:14
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[For one who reneges from] a verbal commitment — where no money
[changed hands], the spirit of the Sages is not pleased with him. [This
ruling is] like Rabbi Yochanan — who says [that reneging on verbal
commitments] does constitute a lack of trustworthiness.

The Ba’al HaMa’or wrote: “[This only applies] where there is one price
[i.e. the price does not change after the commitment was made]. But in
[a case where] there are two prices [i.e. the price changed after the time
of the commitment], then [retracting] is not a lack of trustworthiness.”

he Rosh rules like the Ba’al HaMa’or: that reneging after a price change
is not considered a lack of trustworthiness.

In the following sources, we see Rishonim who rule in the opposite
direction.
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D3. Reneging after a price change is considered
a lack of trustworthiness.

973N POD MY N7T Q7Y 07D 9772) PY20 PID RYNND X212 )'20)
Ramban, Milchemes Hashem, Bava Metzia 29b (in Dapei HaRif)
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The explanation of “two prices” [i.e. a case where the price changes after
the verbal commitment and reneging is permitted] is for example where
money was given on the condition to receive [the goods] after [some]
time, but not to receive it now. Since he [specifically] stipulated that [the
seller] should not give [the goods] now, and [it is known] that the market
price fluctuates, [it is apparent that the buyer’s] intention was to get it at
the lower price. That is, [it is understood that] if the price changes over
that time, he will get it at the lower price. That is [exactly] why he gave the
money early, and did not take possession [of the the goods] now, rather
some time later. This [way of understanding the case] has already been
explained in the commentary of Rabbeinu Shlomo.

he Ramban rules that the case of “trei tari,” where it is permitted to
renege, is where the money was paid early with intent to receive the
goods some time /ater, a price change will allow either party to renege.

However in a regular sale where the money was paid to receive the goods
immediately, and before receiving them the price dropped, the buyer
cannot renege (and claim that he wants to buy at the new reduced price).
Similarly, if a verbal commitment was made regarding the sale, reneging
would be considered a lack of trustworthiness.

In the next source, Rashi and Tosafos rule like the Ramban. Earlier (in
Source A2), a case was cited involving Rav Kahana where the price of
linen increased after some of the payment was received. R’ Yochanan
ruled that reneging on a verbal commitment to give a small gift is.
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considered a lack of trustworthiness and is improper. Rav ruled that
reneging is acceptable, but that making a false commitment with no
intention of ever fulfilling it is prohibited (Source A3). In the next source,
Rashi comments on Rav’s ruling

D4. Reneging after a price change is
considered a lack of trustworthiness.
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Rashi, Bava Metzia 49a, Tosafos, ibid.
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Rashi: One should not say one [thing] with [one’s| mouth [while meaning
another thing in one’s heart/ — That is, [Rav can understands the verse
“hin tzedek” to teach that] at the time of that he makes his statement, he
should not intend to renege [later]. But if the price [or circumstances
under which the original commitment was made] change after time, and
he reneges due to the change in price, this is not [considered] a lack of
trustworthiness.

Tosafos: Rabbi Yochanan agrees concerning a small gift [that it is
improper to renege]/ — The increase in value is also [considered] a “small
gift.”

FT he Ramban rules that the case of “trei tari,” where it is permitted to
1 renege, is where the money was paid early with intent to receive the
goods some time /ater, a price change will allow either party to renege.

However in a regular sale where the money was paid to receive the goods
immediately, and before receiving them the price dropped, the buyer
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cannot renege (and claim that he wants to buy at the new reduced price).
Similarly, if a verbal commitment was made regarding the sale, reneging
would be considered a lack of trustworthiness.

In the next source, Rashi and Tosafos rule like the Ramban. Earlier (in
Source A2), a case was cited involving Rav Kahana where the price of linen
increased after some of the payment was received. R’ Yochanan ruled that
reneging on a verbal commitment to give a small gift is considered a lack
of trustworthiness and is improper. Rav ruled that reneging is acceptable,
but that making a false commitment with no intention of ever fulfilling it

is prohibited (Source A3). In the next source, Rashi comments on Rav’s
ruling.

D5. The Remah is stringent and the S'mah is lenient.
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Remah 204:11 (end), S'mah 204:12
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Shulchan Aruch:

When one does business by verbal [commitments] only, it is fitting to
honor one’s word — even though one did not receive any money [yet], nor
was [anything] signed], and nor was collateral given. Whoever reneges,
either the buyer or the seller, even though he does not receive [the curse
of Beis Din] “The One Who exacted retribution...,” nevertheless he is
considered lacking in trustworthiness, and the spirit of the Sages is not
pleased with him.

Remabh:

Even though one is able to renege from a verbal [commitment] that
did not [involve the transfer] of money, and one is not required to
receive [the curse of Beis Din] “The One Who exacted retribution...,”
nevertheless it is fitting for one to honor his commitments, even though
no acquisition was made — only a verbal [commitment was made].
Whoever reneges, be it the buyer or seller, the spirit of the Sages is
not pleased with him.

This ruling applies where there is one price [i.e. the price does not change
after the commitment was made]. But in [a case where] there are two
prices [i.e. the price changed after the time of the commitment], then
[retracting] is not a lack of trustworthiness.”

Anyone who says he will give his fellow a small gift, and he did not give
it to him — this is considered lacking in trustworthiness. See below in
chap. 249.

Some say that even where there are two prices [i.e. the price changes “trei
tari”]; it is [still] prohibited to renege, and if one does renege it constitutes
a lack in trustworthiness. This [latter opinion] seems to be the standard
[Halachal.

S’mah:

[The S'mah comments on a phrase in the Shulchan Aruch:] it is fitting to
honor one’s word—for the Sages said: that which it is written “hin tzedek”
[Vayikra 19:36, which is interpreted to mean:] that your “Yes” should be
correct, [applies] even when the price increases. The Ramabam and
Shulchan Aruch [also rule] that one may not renege. This is why they
write [that one may not renege on verbal commitments] without any
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qualification [i.e. implying that it applies in all cases, even where the
price increases].

However, the Rosh and Tur rule that if the seller reneges due an increase
lin pricel, or the buyer due to a decrease [in price] — then there is no [lack
of trustworthiness in reneging]. See also the Darkei Moshe.

he Shulchan Aruch rules that reneging on a verbal commitment is

considered a lack of trustworthiness and is improper. He does not
state a leniency for a case where the price changed (Trei Tari), implying
that his ruling follows the Ramban (Source D3) — that reneging after a price
change is still considered a lack of trustworthiness. The Remah cites the
ruling of the Ramban, and concludes that this is the Halacha.

The S’'mah, however, seems to rule like the Ba’al HaMa’or — that reneging
due to a price change is not considered a lack of trustworthiness. And
indeed for the purposes of practical of Halacha, the Chasam Sofer follows
this ruling (She’elos u'Teshuvos Chasam Sofer, Choshen Mishpat 102).

E. A COMMITMENT PHRASED AS A PROMISE

In the following sources from the Gemara and Rishonim we see the case of
honoring a commitment phrased as a promise.

E1. A promise made to free a prisoner has
more reliability than a verbal commitment.

NN 2"V N0 N 9T DNDD NIVN
Pesachim 90b (Mishnah and Gemara, at the end of the page)
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[This Mishnah gives the law for several individuals who, for one reason
or another, may prove unable to partake of the Pesach offering:]

Mishnah: [Concerning] an Onein [a mourner after the death of any one
of their seven closest relatives (father, mother, brother, unmarried sister,
son, daughter, spouse) and before the buriall and one clearing a pile [of
rubble from upon a person trapped in the collapse of a building], and
also one whom they have promised to release from prison [by nightfall |
and a sick person and an old person who are able to consume an olive’s
volume [of meat]: We may slaughter [the Pesach offering] for them. [For
although these people may prove unfit to partake of the offering when
the time comes to eat it, since they are presently fit, they may bring the
Pesach.]

[However,] in all these [cases] we do not slaughter [the Pesach] for them
alone, lest they [indeed prove unfit to partake and thus] bring the Pesach
offering to invalidation. [Rather, they may bring the Pesach only in
partnership with others.]

[The Mishnah concludes:]

Therefore, [i.e. since they were fit at the moment the offering was
slaughtered,] if a disqualification [then] does befall them [before eating the
Pesach,] they are exempt from making the Pesach Sheini [i.e. the “Second
Pesach” brought a month later by those who were ritually unclean or too
far from Jerusalem, to offer the classic Pesach offering at its proper timel],
with the exception of one who is clearing a pile [of rubble, and discovers
that the person beneath is dead.] For he is [presumed to have become]
contaminated at the outset, [i.e. before the slaughter, he therefore did
not fulfill his Pesach obligation and must bring the second Pesach to
compensate].

Gemara: [The Gemara address the Mishnah’s statement that we slaughter
the Pesach for one promised release from prison only if others are also
part of that Pesach:]

Rabbah bar Rav Huna said in the name of R’ Yochanan: [The Rabbis] did
not teach [this law] except [with regard to one held in] a prison of idolaters,
[who cannot be trusted to keep their word.] But [if one is held] in a Jewish
prison, we may slaughter [the Pesach ] for him alone [for example, such
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as one incarcerated by a Beis Din in an attempt to compel him pay a
debt he owes if he has money but refuses to payl. [For since the court]
promised him [release], it will [surely] release him.

For it is written: “The remnant of Israel will not perform iniquity and will
not speak lies.” [Tzephaniah 3:13. We see that the verse itself attests to
the integrity of Jews. We thus may rely upon the court’s promise, and
slaughter the Pesach for this prisoner.]

he case of the Gemara is where the prisoner is being held in custody

by Beis Din (as explained by Rashi on the Gemara). The Beis Din
promises him that he will be freed by the night of Pesach. Another
person may rely on their promise and slaughter a Pesach offering for the
prisoner’s sake alone on the afternoon before Pesach. There is no concern
that the Beis Din will renege on its promise, and the Pesach offering will
have to go to waste, since a Jewish person — “the remnant of Israel” in the
expression of Tzephaniah — is guaranteed to honor his promise.

E2. A Promise [_)emands More
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E. A COMMITMENT PHRASED As A PROMISE

182: The fifth category [of prohibited falsehood is] one who tells his fellow
that he will do some good for him or give him something — and while
saying this, he has already decided in his heart not to give it. For the
[verse] says, “Guard your tongue from evil, and your lips from speaking
deceitfuly” (Tehillim 34:14). Ours Sages of blessed memory explain [this
to mean] that one may not speak one way with his mouth, and [have]
another [intention] in his heart (Bava Metzia 492).

Furthermore, they have said (Bava Metzia, Talmud Yerushalmi 4:2) that
it is not considered a lack of trustworthiness if one reneges on a verbal
[commitment later, as in the case of a large gift]. However, when he says
[the words with] his mouth, [at that time] he must resolve in his mind [to
honor his word].

183: The sixth category [of prohibited falsehood is] one promises his fellow
to do some good toward him, and makes his words false [by] considering
his word as though it was nothing. For after he said he would do the good
toward him in the context of a promise, and his fellow believes him — he
is not to profane his promise. For that is the way of falsehood, and it is
like one breaking a covenant. As the verse says, “The remnant of Israel
will not perform iniquity and will not speak lies, and there will not be
found in their mouths a deceitful tongue” (Tzephaniah 3:13).

Also, one who tells his fellow that he will give him some small gift, even
if it is not said as a promise, [nevertheless] our Sages said that [reneging]
would constitutes a lack of trustworthiness (Bava Metzia 49a). For his
fellow’s heart relies on him and believes him, since the gift is small, and
it is expected that he will give it.

ccording to Rabbeinu Yona, the verse “The remnant of Israel will not
perform iniquity” applies specifically to a commitment phrased as a

promise, such as “I promise I will ...” or “I will not change my mind about

doin

g..”

Even if the gift or the favor is very large (Matanah Merubah as in Source
A4) or there was an unexpected change of circumstance (Trei Tari as in
Sources D1 — D5) the person is still required to fulfill his promise since
the recipient expects him to do so — not to do so is considered a lack of
trustworthiness. Further, the expression of a promise assumes that the
giver thought about it carefully before promising.

Chapter 3: Keeping One’s Word - P73 17

109



F. A MENTAL COMMITMENT

F. A MENTAL COMMITMENT

In the Gemara we find a greater and more subtle level of integrity — honoring
a commitment to someone else, made only in one’s thoughts unbeknown to
anyone else.

F1. Honoring a commitment made in one's thoughts even
though it is unbeknownst to anyone else.
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“[Hashem, who may sojourn in Your Tent? Who may dwell on Your Holy
Mountain?] ... One who speaks the truth from his heart” (Tehllim 15:2)
— for example, Rav Safra.

Rashi:

Rav Safra — In the She’iltos of Rav Acha (She’iltos 36) [the following is
related:] This was the incident [involving] Rav Safra: he had an object
for sale, and a person came before him at the time he was reciting the
Shema, and said to him, “Sell me the item for such and such money.”
[Rav Safra] did not answer him because he was reciting the Shema. This
[buyer] thought that [the reason he was not answering was because] he
did not want to give it for that price. He continued and said, “Give it to
me for this much more.”

Upon finishing the recitation of Shema, [Rav Safra] said to him, “Take the
item for the price you had originally said, for I had already agreed in my
mind to give it to you for that price.”
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Rav Safra went beyond the letter of the law — he would honor a mental
commitment to sell his wares at a low price, even though the buyer
offered him a higher price!

F2. Rav Safra treated the mundane as if it were sacred.
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And [the Sages in the Gemara, Source F1] said, ““One who speaks [the
truth from his heart,” Tehllim 15:2] — this is Rav Safra.” The Mordechai
writes in the first chapter of Kiddushin that this is a lofty [level] — in that
even for a human [literally a simple one] he would fulfill his intentions
just like the law of [sanctifying something to be] Temple property, where
[one’s mere] thought [to give give an object makes it be] acquired [by the
Temple treasury]. As the verse says, “Everyone whose heart motivated
him [to bring an offering to the Mishkan.” Shemos 35:22].

It is clear that he [Rav Safra] sanctified his word as though his words
[were directed] to heaven. And he made the mundane [into something]
holy. Similarly, the early pious ones would eat [even] their non-sanctified
[food] on a level of purity [fitting for eating] sanctified [foods]. Tt is this
that King Solomon had in mind [when he said] that all one’s words and
food should be holy.

ccording to the Mordechai, the piousness of Rav Safra was to treat
even mundane issues as though they were holy — much like those
would eat their non-sacrificial foods on a level of purity required for

sacrificial foods.
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Therefore, Rav Safra would honor a mental commitment regarding a sale,
just like one is obligated to honor a mental commitment to give a donation
to the Temple — whereby the Temple treasury acquires the item even
though nothing was verbalized. For Rav Safra treated his thoughts as
having the ability to change the Halachic status of an object.
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G. SUMMARY

A. Reneging on the three levels of a sale commitment
There are three levels of commitment in a sale transaction:

1. Legal acquisition of the item being sold — the buyer draws it into
his domain or lifts it in the air — neither party can renege (Bava
Metzia, Source Al).

2. Payment for the item — either party can renege, but he incurs the
curse of Beis Din (ibid.).

3. Verbal agreement regarding the sale —

a.According to R’ Yochanan, to renege is considered a lack
of trustworthiness (Mechusar Amanah) and it is improper to
do so (unless the other party pardons you, or you pay them

compensation, or they were never expecting the commitment
to be fulfilled).

b.According to Rav, either party can renege (Bava Metzia,
Source A2).

Abaye adds that it is a Torah prohibition to make a false commitment that
one has no intention of honoring. This is known as “one [intention] in
one’s mouth and another in one’s heart” and is based on the verse “hin
tzedek” (Vayikra 19:36. The Sages read this verse as saying “hein tzedek,”
“your ‘yes’ must be correct,” Bava Metzia, Source A3).

Regarding a verbal offer of a small gift (or favor, “matanah mu’etes”), R’
Yochanan rules that it is considered a lack of trustworthiness to renege
since the recipient was expecting to receive it and is now disappointed.
However, if he was not expecting to receive it (as in the case of a large
gift) it is not a lack of trustworthiness to renege (Bava Metzia, Source
A4).

Regarding the practical Halacha, the Rif (Source A5) and Rosh (Source
A6) rule that:

1. Ttis considered a lack of trustworthiness to renege on a
commitment in the case of a sale or small gift (that the recipient
expected to receive) (following R’ Yochanan).

2. Ttis a Torah prohibition to make a false commitment that
one has no intention of honoring. At the time of making the
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commitment one must intend to fulfill it (Abaye’s ruling in
support of Rav).

B. The approach of Tosafos — a verbal commitment causes an
acquisition to occur,

Tosafos explains that a verbal commitment causes the item to be acquired
by the recipient (Source B1). As supporting evidence, Tosafos cites the
case of the Yisrael who regularly commits Terumah produce to a particular
Kohen. Even though the Kohen has not yet physically acquired it, the
designated produce belongs to him Halachically (Gittin, Source B2;
Tosafos, Source B3).

Following a verbal commitment, the giver still has the right to renege, since
we only view the acquisition as effective from the time of the commitment
if the giver does not renege (Kovetz Shiurim, Source B4). Nevertheless,
it is considered a lack of trustworthiness.

Since, according to Tosafos the verbal commitment causes the item to
be acquired, the concept of a lack of trustworthiness is only relevant to
physical objects that can be acquired (like, “I will give you my pencil at
school”), but not to commitments regarding non-physical things (like, “I
will meet you at school”). Also, the recipient has to hearthe commitment
in order for the acquisition to occur.

Also, since reneging causes another person a loss, it is considered a lacking
in one’s Bein Adam L'Chavero conduct to renege (as opposed to a lacking
in one’s Bein Adam L'Makom conduct).

C. The approach of Rashi — a verbal commitment obligates one to
fulfil it.

Based on the verse “hin tzedek” (Vayikra 19:36 in Source A3) one has a
Torah obligation to fulfill a verbal commitment if the recipient is expecting
you to do so (as in the case of a small gift) (Rashi, Source C1; Rambam,
Source C2). This obligation applies to commitments of both physical
and non-physical items. Not fulfilling a commitment is considered a lack
of trustworthiness, and is primarily lack in one’s Bein Adam L'Makom
conduct. (Itisalso alacking in one’s Bein Adam L’Chavero conduct since
the other person is disappointed, even though he has no real claim to the
item since he never acquired it.)
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For the purposes of practical Halacha, modern day Poskim (Halachic
authorities) are split between Rashi and Tosafos. Most Poskim, however,
tend to rule like Tosafos (Igros Moshe Yoreh De’ah 1:147, sec. 2) even
though there is supporting evidence for Rashi (Remah, Yoreh De’ah
264:1).

According to others, the Mitzvah to “Distance yourself from falsehood”
(Shemos 23:7) also obligates one to fulfill one’s verbal commitments (Sefer
HaChinuch, Source C3).

It is prohibited to renege on commitments to children, since it teaches
them to lie (Succah, Source C4). Further, unlike adults, they expect
the commitment to be fulfilled even if it is for a large gift (Matanah
Merubah).

D. A change of circumstances after a verbal commitment (Trei Tari)

It is a debate among the Rishonim and Achronim whether it is also
considered a lack of trustworthiness to renege due to an unexpected
change in price (“trei tari,” literally two prices) or circumstances that are
beyond your control or that you could not have known about at the time
of the commitment. The two approaches are:

1. Tt is not considered a lack of trustworthiness to renege due to an
unexpected change in circumstances or price (Ba’al HaMa’or,
Source D1; Rosh, Source D2; S‘'mah, Source D5).

2. It is considered a lack of trustworthiness to renege due to an
unexpected change in circumstances or price (Ramban, Source
D3; Rashi and Tosafos, Source D4; Remah, Source D5).

For the purposes of practical of Halacha, the Chasam Sofer is lenient and
rules like the S’'mah.

The following table is a summary of common situations in which reneging
from a verbal commitment is not considered a lack of trustworthiness:

Chapter 3: Keeping One’s Word - P73 17 115



G SUuMMARY

to renege after a mere
verbal commitment (Kinyan
Dibbur).

Tosafos Rashi
Matanah One is permitted to renege One is permitted to renege
Merubah since the recipient was since your commitment
not expecting to receive never had any real weight,
the item, so there was no so there is no need to fulfill
acquisition. it.
Commitment | One is permitted to renege, | Reneging is considered a
of a non- since there was never any lack of trustworthiness.
physical acquisition by the verbal
item commitment (a Kinyan
Dibbur cannot be effective
on something that does not
exist physically).
The intended | One is permitted to renege | If the commitment was
recipient since the recipient did not merely inteneded as a
did not hear | participate in the Kinyan discussion of an idea, then
the verbal Dibbur. reneging is not considered
commitment. a lack of trustworthiness.
But if one meant to obligate
oneself, then one cannot
renege.
Trei Tari One is permitted to renege One is permitted to renege
—one is because just as one can because you did not mean
permitted retract in a case of Trei Tari to commit to the sale or
to renege even after a payment was gift under these new,
(according to | made (Kinyan Kesafim), all | unexpected conditions.
the S’mah). the more so is one permited
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E. A commitment phrased as a promise

If the verbal commitment is phrased as a promise (“I promise I will ...”
or “I will not change my mind about doing ...”) then we do not expect
the benefactor to renege (Pesachim, Source El; Sha’arei Teshuvah,
Source E2).

Even if the gift or the favor is very large (Matanah Merubah as in Source
A4) or there was an unexpected change of circumstances (Trei Tari as in
Sources D1-D5) he is still required to fulfill his promise since the recipient
expects him to do so — not doing so is considered a lack of trustworthiness.
Further, the expression of a promise assumes that the giver thought about
it carefully before promising.

F A mental commitment

It would be considered an act of piety to exert oneself to honor a mental
commitment as Rav Safra did (Makkos, Source F1; Maharsha, Source F2).
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H. PRACTICAL QUESTIONS
AND SUGGESTED ANSWERS

Note to the reader: The aim of this work is to give the reader an introduction
to the Torah guidelines to interpersonal relationships. As always, to gain a
practical ruling (P’sak) for a given case, an Orthodox Rabbi or Posek should
be consulted.

You are walking with your wife past a toy store. You see a toy,
and exclaim: “I'm definitely going to buy that toy for our daughter’s birthday!”
Must you now buy that toy?

According to Rashi (Source C1), one has a Torah obligation to honor
a verbal commitment (from the verse “hin tzedek,” see Source A3).
Reneging would be considered lacking in trustworthiness (Mechusar
Amanah).

According to Tosafos (Sources 7 - 9), the verbal commitment causes
the item to be acquired by the recipient (this is known as a Kinyan
Dibbur, literally a verbal acquisition). In this case, the recipient (the
daughter) never heard the commitment, so there was no acquisition,
so it is permissible to renege.

You bump into an old school friend. After chatting for a while,
you instinctively say: “I'll call you next week so we can get together and catch
up!” Do you have to call him?

According to Rashi (Source C1), one has a Torah obligation to honor
a verbal commitment and reneging would be considered a lack in
trustworthiness (Mechusar Amanah).

According to Tosafos (Sources B1 — B3), a verbal commitment causes
the item to be acquired by the recipient (this is known as a Kinyan
Dibbur, literally a verbal acquisition). Since this is a commitment for
a non-physical item that cannot be Halachically acquired (a phone
conversation and meeting), it would be permissible to renege.

118 % The Torah’s Guidelines for Interpersonal Relationships



H PracTticAL QUESTIONS AND SUGGESTED ANSWERS

You write your details on a signup sheet for people interested in
buying a book. Later, you doubt whether you really want the book. Can you
Cross out your name?

If the seller saw you sign the sheet, then it is like you verbalized a
commitment for the purchase. Retracting would be considered a lack
of trustworthiness (Mechusar Amanah) unless there was a change of
circumstances outside your control (Trei Tari, which there was not), or
he pardoned you, or you paid him compensation.

If the seller did not see you sign the sheet, then it is not even
considered like a verbalized commitment, and you can cross your
name off and it is not considered a lack of trustworthiness. However
it would be lack in the most subtle level of integrity — honoring

a commitment to someone else, made only in one’s thoughts
unbeknown to anyone else (Source F1 and F2).

What if you received the same book as a gift after you had signed up?

This is considered a case of Trei Tari (an unexpected change of
circumstances) and you could cross your name off.

A certain pre-school only accepts 20 children. You make a
verbal commitment that you will send your child to that pre-school. Later, you
decide to move houses and you want to send your child to a different pre-
school. Can you renege?

If at the time of committing you could not have known that you would
be moving houses, then this is a case of Trei Tari and you can renege.

You make a verbal commitment that you will send your child
that certain pre-school. After you commit, you find out about another new,
more preferable pre-school that only opened after you committed to the first
one. Can you renege?

If the pre-school is a new development, and offers you an objective
benefit (for example, its hours suit you better; it has a better teacher)
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then it is a case of Trei Tari and you can renege. If there’s no objective
benefit, then it is not considered Trei Tari (since, effectively, there is no
change in circumstances) and reneging would be considered a lack of

trustworthiness.

What if you just found out about a pre-existing pre-school after committing?

This is not considered an unexpected change in circumstance. Rather
you should have done more research and been more thoughtful
before committing. Reneging would be considered a lack of
trustworthiness.

What if you committed in the form of a promise, and now you decide to move
houses and you want to send your child to a different pre-school. Can you
renege?

If your commitment was understood as a promise, then reneging
would be considered a lack of trustworthiness, even in a case of
Trei Tari (for example, moving neighborhoods unexpectedly, or the
opening of new pre-school that you could not have know about).

Your unmarried son is studying in Yeshivah. You tell him you
will give him $500 per month. Can you renege?

If your son was expecting to receive the money, then this is considered
a Matanah Mu’etes (a small gift) and reneging would be considered a
lack of trustworthiness.

If your son was never expecting to receive the money, then this is
considered a Matanah Merubah (a large gift) and you could renege.

However, your son may have the status of an Ani (poor person). If
so, then the potential gift is considered Tzedakah, and the offer has
the status similar to that of a vow. Therefore it would be absolutely
prohibited to renege (Shulchan Aruch, Yoreh De’ah 257:4).
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Your three-year old son is learning not to hit his baby sister.
You tell him you will give him $500 is he is successful by his fourth birthday
— which he is. Can you renege?

It is prohibited to renege since you would be teaching him to lie
(Succah, Source C4). Further, there is no distinction between a
Matanah Merubah and a Matanah Mu’etes for a child, since it is the
nature of a child to rely on you and expect to receive both.

Reuven is wealthy, and offers to give Shimon $100 to help cover
the cost of a new set of Sefarim (works of Torah). Being wealthy, Reuven
thinks this is a small gift. Being of average means, Shimon thinks this is a
substantial sum of money, and doesn’t fully expect to receive the money.
Does Reuven have to keep his word?

According to Rashi (Source C1), one has a Torah obligation to honor
a verbal commitment and reneging would be considered a lack in
trustworthiness (Mechusar Amanah). Since Reuven was serious about
his offer, reneging would be considered a lack of trustworthiness, and
it does not matter that Shimon did not take him seriously.

According to Tosafos (Source B1), a verbal commitment causes the
item to be acquired by the recipient if he was expecting to receive
it. (This is known as a Kinyan Dibbur, literally a verbal acquisition).
Since Shimon was not expecting to receive it, there is no Kinyan
Dibbur, and therefore Reuven can renege.

What if Shimon is poor and not financially secure, and therefore unable to buy
the Sefarim without help?

It is the Sefarim are necessary to Shimon and something that he is
accustomed to normally having when he is more financially secure

(in Hebrew, “dei mechsoro”), then the gift is considered Tzedakah,
and the offer has the status similar to that of a vow. Therefore it is
absolutely prohibited to retract it (Shulchan Aruch, Yoreh De’ah 257:4).
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' Reuven has a reputation of not fulfilling his word. He makes a
verbal commitment to take out the trash. Can he renege?

Since no one is expecting him to honor this commitment, no one relies
on him (all his commitments have the status of a Matanah Merubah)
and he is permitted to renege.

However, he has the general status of being Mechusar Amanah
(lacking in trustworthiness) and the Sages are displeased with him
(Rambam, C2). He has a Mitzvah to improve his reputation by keeping
his word and taking out the trash in this case.
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CHAPTER 4

NnYT N2
Taking Credit Where None is Due

Introduction

In general, the Torah requires one to be straightforward and honest in all
one’s dealings and to avoid misleading people for one’s own benefit.

But what about the following ambiguous areas:

Can you persistently invite someone to eat with you, knowing that
they will turn down the offer and instead feel compelled to invite you
in return, or do some other favor for your gesture?

What should you do if somebody wants to thank you for a favor that
you never did for them? For example, your spouse thanks you for
taking out the garbage, when in truth one of your children did it?

Can you open up a new bottle of whiskey for a guest, when in truth

you were going to open it in any case to finish it before Pesach (one
cannot own whiskey during Pesach)?

All these questions pertain to the prohibition against Geneivas Da’as (which
will be defined in Source Al below).

This chapter is divided into the following parts:

A.
B.
C.

=

The definition and source of the prohibition of Geneivas Da’as

A person misleading himself is not Geneivas Da’as

If you would have done the gesture in any case it is not Geneivas
Da’as

. Courteous behavior is not Geneivas Da’as

Summary

Practical questions and suggested answers
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A. THE DEFINITION AND SOURCE OF THE
PROHIBITION OF GENEIVAS DA’AS

A1, Examples of Genelvas Da’as —
Rashi Implies That it Is a Rabbinic Prohibition
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Mishna:

A person may send a thigh to an idolater with the Gid Hanasheh inside it,
because its place is discernible [and a Jew will see that it was not removed,
so that if he were to buy it from him, he would remove it before eating
itl.

Gemara:

[The use of the words “a thigh” implies that only] a whole [thigh may be
sent to an idolator without removing the Gid Hanashehl, but a cut-up one
may not [send without removing the Gid Hanasheh]...

[The Gemara suggests two explanations for this ruling, and now suggests
an alternative:]

If you prefer, say [that the reason that the Mishnah prohibits sending a
cut-up thigh to an idolator without removing the Gid Hanasheh is not
out of concern that a Jew might buy it from him and assume that the
Gid Hanasheh was removed, but rather] because [the Jew] is “stealing
his mind” [i.e. he is misleading the idolater, which is prohibited. For
when the idolater received a butchered thigh, he assumes that the
Jew is displaying exceptional friendship in that he took the trouble to
painstakingly remove the Gid Hanasheh and present him with a gift fit
for the Jew himself — Rashi.]

For Shmuel said: “It is forbidden to ‘steal the minds’ of people, including
the mind of an idolater.”

[The Gemara notes:]

However, this [ruling] of Shmuel was not stated explicitly, rather, it was
derived by inference [from an incident involving Shmuel]. For Shmuel was
crossing [a river] in a ferry, [and] he said to his attendant, “Pay the [non-
Jewish] ferry operator.” [The attendant] compensated him, and [Shmuel]
was upset.

[Gemara examines the incident:]

What is the reason that he was upset? Abaye said: [Because] it was a
Treifa hen [that he gave him]; and he gave it to him instead of a properly
slaughtered hen. Rava said: [Shmuel] told [his attendant] to give him
anpek [the name of a vessel which holds about 100 ml of wine] to
drink, and he gave him diluted wine [under the false pretext that it was
pure wine. Since Shmuel expressed his displeasure in his attendant’s
deceptive act, it is evident that he holds that it is unlawful to mislead
any person.]

Chapter 4: Taking Credit Where None is Due - 5737 572" 125



A. Tut DerINITION AND SOURCE OF THE PROHIBITION OF GENEIVAS DA’AS

[Now, since the Gemara found it necessary to point out that Shmuel did
not explicitly spell out this prohibition, but that it was merely inferred
from an incident, apparently the Gemara is not totally convinced about
the validity of this inference. The Gemara thus asks:] And what if [this
ruling is known only] through inference?

[The Gemara shows the weakness of the inference:]

According to the one who said [that Shmuel was upset because the hen]
was a tereifab (i.e. Abaye), one could say that Shmuel, in showing his
displeasure with his attendant’s behavior] was saying to him, “Why do
you retain forbidden foods [in your possession]?” [And] according to the
one who said that [Shmuel] told [his attendant] to give him an anpek to
drink [i.e. Rava, one could say that Shmuel was upset at his attendant for
disobeying him, for] anpek connotes pure [wine].

[The Gemara cites a Baraisa regarding the prohibition against “stealing
one’s mind,” or Geneivas Da’as:]

It was taught in a Baraisa: R Meir used to say: A person should not urge
his fellow to eat with him, when he knows that he will not [accept the
invitation to] eat [with him].

Nor should one make numerous offerings of gifts, when he knows that
he does not accept [gifts].

Nor should he open for him barrels [of wine] that have been sold to a
shopkeeper, unless he notifies him [that they were sold. In Mishnaic
period, wine was stored in sealed barrels, and it was customary to honor
a distinguished guest by unsealing a new barrel and offering him fresh
strong wine. Generally, this would result in a significant loss for the host,
for the barrel would remain partially empty, and the wine would begin to
sour. If however, the host had already arranged that contents of the barrel
be sold to a shopkeeper, the unsealing of the barrel would result in no loss,
since he will immediately afterwards give the wine to the shopkeeper].

Nor should he say to him, “Anoint [yourself with] oil,” [when he is actually
offering] from an empty flask. However, [if he does sol for his honor [i.e.
when his intent is to indicate to others his fondness for his guest], it is
permitted.

[The Gemara questions the prohibition of opening barrels that were sold
to the shopkeeper:] Is this [indeed] so? Why, Ulla visited the house of
Rav Yehudah, and [Rav Yehudah] opened for him barrels that were sold
to a shopkeeper!
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[The Gemara answers: Rav Yehudah] notified [Ulla that they were indeed
sold]. Of if you prefer, I can say that Ulla was different, for he was [so]
dear to Rav Yehudah, that even without that [i.e. even if the barrels had
not been sold to a shopkeeper], he would have opened them for him.

[The Gemara cites another Baraisa that discusses the prohibition against
“stealing one’s mind”:]

The Rabbis taught in a Baraisa: A person may not go to the house of
mourning and [hold] in his hand a flask [of wine] that splashes [i.e. that
is partially emptyl, nor should he fill it with water, for [in both of these
cases] he deceives him [i.e. the mourner who believes that the flask that
he is being offered is actually full of wine]. However, if there is a crowd
of townspeople there, [and he does so to enhance the mourner’s prestige
in their eyes] it is permitted. [For the value of human dignity is so great
that it supersedes certain prohibitions, such as the prohibition against
Geneivas Da’as — Rashil.

[The Gemara cites another Baraisa:]

The Rabbis taught in a Baraisa: A person should not sell to his fellow a
sandal [made from the leather] of an animal that died [on its own], under
the pretense [that it was made from leather] of a live animal [that was]
slaughtered [which is of higher quality], for two reasons. One [reason is]
because he deceives him, and the other is because of the danger [involved.
For perhaps the animal died from the bite of a venomous snake, and
that venom is still in the hide, and may end up being absorbed into the
wearer’s foot].

[Another restriction:]

And a person should not send to his fellow a barrel of wine with oil
floating on top [for the recipient will assume that the entire barrel is filled
with oill.

[The Baraisa cites a tragic incident that occurred when this precaution
was not heeded:]

And there was an incident involving someone who sent his fellow a barrel
of wine with oil floating on top, and he went and invited guests [to a feast],
relying on [the oil that he assumed] it [contained] and the guests entered
[to the feast]. He [then] found the barrel to be of wine [rather than of oil]
and [he was so embarrassed about not having what to feed them, that]
he strangled himself.
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Based on the cases given in the Gemara, Geneivas Da’as (literally
“stealing of the mind”) can be defined as: misleading somebody with

1.
2.

an insincere favor, gift, gesture of kindness or honor, or

a sincere gesture, but one that appears to entail more effort or
expense than it actually is, which will result in the recipient feeling
that he is indebted to you, or owes you something.

The Gemara lists a number of cases of Geneivas Da’as:

1.

It is prohibited to persistently invite someone for a meal when you
know they will not accept the offer.

It is prohibited to persistently offer someone a gift that you know
they will not accept.

It is prohibited to appear to honor a guest by opening a fresh barrel
of wine for him, when in truth it had to be opened in any case for
an unrelated reason.

It is prohibited to offer someone the use of a flask of oil which is
really empty and you know they would not use the oil you are
pretending to offer.

It is prohibited to take a half-empty flask of wine to the house of a
mourner, or to fill it with water instead of wine, since he will think
you are honoring him by bringing wine. (In Talmudic times it was
customary to bring wine to the mourner as a gift of condolence, see
Kesubos 8b.)

It is prohibited to sell a sandal made of weak leather from an
animal that died on its own, if the buyer thinks that it’s strong
leather that came from a healthy animal.

It is prohibited to send a barrel that appears to contain oil, when in
truth it really contains wine and only has a thin layer of oil floating
on top.

The Gemara also lists one possible case of Geneivas Da’as involving a

non-Jew: according to Shmuel, it is prohibited to sell to a non-Jew a cut
up animal thigh still containing the Gid Hanasheh (a nerve in the meat
of the thigh that is forbidden to be eaten, see Bereishis 32:33). This is
because the non-Jewish buyer thinks that the Jewish seller has gone to
much trouble to remove the Gid Hanasheh as a favor to him. (However,
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the Gemara notes that Shmuel did not explicitly state this case of Geneivas
Da’as, rather it was only inferred from an incident involving Shmuel. This
casts doubt on whether the prohibition against Geneivas Da’as really
applies to a non-Jew.)

Regarding the practical Halacha, it will be seen in the following sources
that it is a matter of debate among the Rishonim (early Halachic authorities,
¢. 1000 CE — 1500 CE) and Achronim (later Halachic authorities, ¢. 1500 CE
to the present) whether Geneivas Da’as is a Torah prohibition or Rabbinic
prohibition.

A2. Genelvas Da'as is a Torah prohibition against deceiving
both Jews and non-Jews, and is included in the prohibition
against stealing.
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Chidushei HaRitvah ibid.
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[Background: the Torah’s prohibition against stealing appears in the
following verse which has three parts: “(1) Do not steal; (2) do not deny
falsely; (3) do not lie (in Beis Din) — each man his fellow” (Vayikra 19:11).
The Ritvah explains that the qualifying phrase “each man his fellow” only
refers back to parts (2) and (3) of the verse.]

Some of our sages explain, in the name of the Ba’alei Tosafos, that the
prohibition to “steal the mind” [Geneivas Da’as] of a non-Jew is a Torah
prohibition, for it is derived from the verse, “Do not steal; do not deny
falsely; [do not lie - each man his fellow]” (Vayikra 19:11).
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Now although the end of the verse reads “each man his fellow,” which
excludes [from the prohibition a case where the victim is a] non-Jew,
that is specifically qualifying the latter part of the verse i.e. “do not deny
falsely; do not lie,” [implying that these are permitted against a non-Jew]
assuming no Chillul Hashem [desecration of G-d’s honor] is involved.

[As further evidence that the qualifying words ‘each man his fellow’ is not
qualifying the first phrase of the verse, “Do not steal,” and therefore it is
still prohibited to steal from a non-Jew] it does not say “each man from
his fellow” or “each man to his fellow” [which would be the correct word
choice to qualify stealing. But rather the verse simply says, “each man
his fellow”]. Further, there is an Esnachta [cantilation mark indicating
a pause in a verse, separating the first half from the second] under the
words “Do not steal.”

Now, although normally we do not find the word “steal” referring to
Geneivas Da’as unless it is qualified as such, for example “stealing
the heart,” [that is nevertheless not evidence that the verse does not
refer to Geneivas Da’as, for] here it was written unqualified so as to
be broad enough to include stealing of money as well. [As a further
support:] the Tosefta in Bava Kama [7:3] says that there are three types
of people who steal, and the worst of them all is one who “steals the
minds of people.”

A. ccording to the Ritvah, the prohibition against Geneivas Da’as
originates in the general Torah prohibition against stealing (“Do not
steal,” Vayikra 19:11).

He rules that the Torah prohibition of Geneivas Da’as applies whether the
victim is Jewish or non-Jewish. His reasoning is as follows: The Ritvah
explains that the phrase in the verse “each man his fellow” qualifies the
prohibitions against denying falsely and swearing falsely. This implies
that these prohibitions only apply when the victim is Jewish (i.e. “one’s
fellow”), but not when the victim is non-Jewish (assuming it will not
result in a desecration of the honor accorded to G-d [Chillul HaShem)]).
However, the prohibition against stealing, is not qualified by the phrase
“to one fellow,” and is therefore prohibited even when the victim is non-
Jewish.
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A8, Geneivas Da’as Is a Torah prohibition against
deceiving both Jews and non-Jdews, and is included
In the prohibition against stealing.
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Sefer HaMitzvos HaGadol, Negative Mitzvah no. 155 “Do not steal”
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In Parshas Kedoshim it is written, “Do not steal”... and it was taught in a
Tosefta in Bava Kama (Chap. 7, Halacha 3): “There are three thieves. The
foremost [the worst] of them all is one who ‘steals the minds of people’
—[such as] one who attempts to send gifts knowing that the recipient will
not accept [but feel obligated to reciprocate], or pushing one to eat [as an
invited guest] when you know that he will not eat” ...

The Gemara in chapter Gid Hanasheh (Chullin 94a) [relates the following
statement:] Shmuel said: “It is forbidden to ‘steal the minds’ of people
— even that of gentiles.”

he Sefer HaMitzvos HaGadol (S’mag) also rules that Geneivas Da’as
is a Torah prohibition, originating in the verse “Do not steal” (Vayikra
19:11).

The next source explains why Geneivas Da’as is a sub-set of the
prohibition against stealing.
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A4, Secretly stealing money or a person's good will corrupts
one’s character, and is prohibited by “Do not steal.”
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Minchas Chinuch, Mitzvah no. 224 “Do not steal”
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It appears to me, that even those who rule that robbing from a non-Jew
[theft in the open or by force] is only Rabbinically prohibited, would
nevertheless rule that stealing from a non-Jew [theft done secretly], may
indeed be a Torah prohibition.

[This more stringent ruling for the case of stealing secretly from a non-
Jew is based on the fact that] they rule that stealing only as a means to
upset someone, is a Torah prohibition [even if you plan to return the
item, such as in the case of a practical joke]; and stealing back property
that really belongs to you is a Torah prohibition. From these cases it is
clear that the reason the Torah prohibits stealing is not simply because of
[a concern for other people’s] property [because in the cases above, the
rightful owner maintains his property, and yet they are still prohibited],
but is rather because the Torah is prohibiting the despicable character
trait itself that is associated with stealing in secret.

We may then conclude, that regarding robbery — wherein the Torah is
concerned about the proprietary rights of the other fellow — it is possible
to say that robbing a non-Jew entails no Torah prohibition since his
property, according to those opinions, is consider ownerless. But in the
case of stealing — where even stealing back one’s own item is prohibited,
because of the despicable character trait itself that is associated with
stealing in secret - if so, then even stealing from a non-Jew is prohibited,
so that one does not become habituated in such behavior — and it is with
regard to this [habituation] that the Torah was ultimately concerned.
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ccording to the Minchas Chinuch, when one engages in theft
(Geneivah, i.e. secretly stealing another’s property) he is doing two
basic wrongs:

1. He is taking money that is not his, which is really included in the
prohibition of Gezailah (robbery, taking money openly even by
force).

2. He is corrupting his own character and personal integrity by
behaving in an underhanded and malicious way. The Minchas
Chinuch goes so far as to propose that even according to those who
say that robbing openly from non-Jews (Gezel Nochri) is permitted,
will agree that stealing secretly from non-Jews (Geneivas Nochri)
is prohibited due to the corruption caused to one’s character that
ensues from such behavior.

Based on this reasoning of the Minchas Chinuch, the opinions of the Ritva
(Source A2) and S’'mag (Source A3) — that Geneivas Da’as is included in

the Torah prohibition of “Do not steal” — become clearer. For with respect
to to the corruption of one’s character, there is no difference whether it

is money that is being stolen or a person’s regard for you. In the eyes

of the Torah, manipulative and underhanded behavior is despicable no
matter what “goods” are thereby attained. The Torah requires us to be
straightforward and honest in all our dealings and to avoid misrepresenting
our true motives.

Ab. Genelvas Da’as is a Rabbinic prohibition against
decelving both Jews and non-Jews,
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Sefer HaMitzvos HaKatan, Mitzvah no. 262 “Do not steal”
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[Mitzvah number 262:] To not steal [another’s] possessions, as it is written
“Do not steal” (Vayikra 19:11). ...
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There is another form of stealing which the Sages prohibited — namely,
Geneivas Da’as. And even the Geneivas Da’as of a non-Jew is prohibited
[by the Sages].

A. ccording to the S’'mak, Geneivas Da’as is a Rabbinic prohibition.

Ab. Genelvas Da’as that causes a monetary 10ss is a Torah
prohibition, if it doesn’t cause a loss it is a Rabbinic prohibition.
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11. It is prohibited to mislead a non-Jew. Similarly, all forms of deceit
in business are prohibited, even toward a non-Jew. For example, if
there is a defect in merchandise, one is required to inform the buyer
— even though he is a non-Jew. [For by not informing him,] you are
deceiving him and ‘stealing’ his Da’as. This is the equivalent of stealing
his possessions, which is a Torah prohibition, as will be explained in
the laws of robbery.

12. Even to engage in Geneivas Da’as where the non-Jew will not suffer a
[monetary] loss is prohibited by the Sages. An example [of such Geneivas
Da’as would be] to sell the meat of carrion [which is not Kosher] as though
it was ritually slaughtered.
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Furthermore, it is prohibited:
[1.] to engage in Geneivas Da’as with words alone [without any
actions],

[2.] even with one conniving or deceptive word, or

[3.] to appear to do an action which appears to be for the benefit of the
recipient, but one really does not do anything.

These are prohibited since [the victim] now unjustly feels that he owes
you something [when in truth you never did anything for himl].

In deciding the practical Halacha, Rabbi Shneur Zalman of Liadi (author
of the Shulchan Aruch HaRav) differentiates between two types of
Geneivas Da’as:

1. Geneivas Da’as that causes a monetary loss to the victim is a Torah
prohibition, and is part of the prohibition of “Do not steal.” An
example would be misleading a buyer by not informing him of a
defect in the item he is buying. This prohibition applies whether
the victim is Jewish or non-Jewish.

2. Geneivas Da’as that does not cause a monetary loss to the victim
is a Rabbinic prohibition. Even if one misleads someone with
just one word, or one gesture that appears like one is doing it
especially for the recipient, it is Geneivas Da’as. This prohibition
also applies whether the victim is Jewish or non-Jewish.

(All the Rishonim presented above understand that the prohibition
against Geneivas Daas is rooted in the Torah prohibition “Do not steal”
(Vayikra 19:11). In contrast, it should be noted that other Rishonim
understand it to be rooted in the Mitzvah to “Distance yourself from
falsehood” (Shemos 23:7), since Geneivas Da’as is a form of deception
and falsehood (Rambam, Mishneh Torah, Hilchos De’os, 2:6; Sha’arei
Teshuvah 3:184)).
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B. A PERSON MISLEADING HIMSELF
IS NOT GENEIVAS DA’AS

The prohibition against Geneivas Da’as and misleading another person is not
violated if it can be said that the “victim” misled himself.
But at what point does the Halacha say that the other person is misleading

himself into thinking that a favor is being done for him, and that therefore one
is not guilty of misleading him?

The following sources deal with this question.

B1. The person is misleading himself if nothing explicitly
deceptive was stated.
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Chullin 94b (Gemara and Rashi)
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[In many communities that had only kosher slaughterers there was a
prevalent custom to make an announcement if a slaughtered animal turned
out to be a Treifah. This was done so that people would not unwittingly
buy meat from a non-Jew who may be re-selling the Treifah. The Gemara
now discusses the wording of the announcement:]

What is the [text of the] announcement that we make [to notify the public
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about the occurrence of a Treifah]? Rav Yitzchak bar Yosef said: [We
announce:] “Meat for the general populace has fallen [into our hands].”

[The Gemara asks:] But let us say [explicitly], “Treifah [meat] for the
general populace has fallen [into our hands]”?

[The Gemara answers: Then the idolaters] will not buy [the meat].

[The Gemara counters:] But [the meat sellers] are misleading them, [for
they are under the impression that they are purchasing kosher meat!]

[The Gemara answers:] It is they who are misleading themselves!

[The Gemara cites support for this distinction:]

Like that [incident involving] Mar Zutra the son of Rav Nachman [who]
was going from Sichra to Bei Mechoza, and Rava and Rav Safra were
coming to Sichra. They met each other [on the road]. [Mar Zutra] thought
that they were coming out to greet him [to accord him honor]. He said to
them, “Why was it necessary for the Rabbis [i.e. you] to trouble themselves
and come so far?”

Rav Safra said to him, “We did not know that the master was coming,
[but] had we known, we would have troubled ourselves even more.”

Rava said to [Rav Safra], “What is the reason that you said this to him
[and] disheartened him [so]?”

[Rav Safra] said to [Raval, “But [had I not said so], we would be misleading
him [into thinking that we came out to honor him]!” [Rava replied] “It is
he who misled himself” [and we are under no obligation to correct his
mistake. Similarly, the idolater has only himself to blame for assuming
that the meat is Kosher, without inquiring whether it is indeed so.]

Rashi:

1t is they who are misleading themselves— For they did not ask whether it is
Kosher or not. As for what we learned earlier, [namely; that it is “forbidden
to sell a Treifah to a non Jew] because you are misleading him” — that
is referring to where you sold it with the common presumption that it
was Kosher. The same holds true for the case of one who opens barrels
[of wine] that are already sold to a shopkeeper, [thereby deceiving the
guest into believing that the barrel was opened for him and that you are
risking the spoilage of your wine to honor him — here too it is prohibited
only because] he tells the guest “I am opening it for your sake.” This is
certainly a case of Geneivas Da’as.
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1t is he who misled himself— since we [Rava and Rav Safra] did not say
to him “we came out to greet you.”

According to Rashi, one violates the prohibition against Geneivas Da’as
only if one explicitly says something to the deceived party that causes
him to be misled. If, however, nothing was said (and one action could be
interperted differently) then one has not violated the prohibition, and the

other party is merely misleading himself.

For example, if a guest thinks that a host has gone to great expense in
order to honor him, but the host did not explicitly say “I did this all for
your honor,” then the guest is misleading himself. Since the host did not
say anything, he has not violated the prohibition against Geneivas Da’as,
even though the guest thinks it was done for his sake, and might feel
indebted to the host.

B2. The person is misleading himself if he could have
reasonably concluded that the gesture was not done
for his sake.
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Tosafos, ibid.
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It seems that with regard to that case [of R’ Yehudah who opened a barrel of
wine for Ulla, see Source Al]—there he opened it without saying anything
[like “T am opening this for you”], and even then it was prohibited [due
to Geneivas Da’as]. The reason [that it is a case of Geneivas Da’as] is
because a guest is not expected to assume that [the barrel being opened
has actually] been sold to a shop keeper [and that is the real reason it is
being opened].

However, here [in the case of the Jewish butcher selling a Treifah (an
injured animal whose meat is not Kosher) to the non-Jews, Source B1],
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the non-Jewish buyers can be expected to realize that the animal may be
a Treifah [since it was only announced that “meat” is being sold].

And [with regard to] Mar Zutra [Source B1], he too should have realized
that [it was possible that] his colleagues were not coming to greet him,
but were rather traveling [on that road] for their own purposes.

nlike Rashi, who rules that there is Geneivas Da’as only when
Usomething misleading is explicitly stated (or ther is no other way to
interpert the gesture), Tosafos rules that even when nothing is said, (and
therefor the gesture could be interperted differently), there is still Geneivas
Da’as if the context of the gesture overwhelmingly indicates that it was
done for the sake of the deceived party. According to Tosafos, one does
not violate the prohibition of Geneivas Da’as if the other party could have
figured out from the context of the gesture that it may not have been done
for his sake.

For example, in the case of the Gemara it is announced publicly that
“meat” is being sold to a non-Jewish shopkeeper (Source B1), and they
do not announce that a Treifah (injured animal unfit to eat) is being sold.
In such a case there is no Geneivas Da’as since the non-Jew buyer is
expected to understand from the situation that the Jew could be selling
Kosher meat or non-Kosher meat. The non-Jew assumed on his own it
was Kosher meat, and is thus said to be misleading himself. Similarly, in
the case where Mar Zutra meets his colleagues on the road, there is no
Geneivas Da’as since he could have reasonably concluded that they did
not specifically come to greet him on the road (ibid.).

However, there is Geneivas Da’as in a situation where the context
overwhelmingly supports the assumption that the gesture was done for the
other person’s sake. For example, when the host opens a barrel of wine
in the presence of the guest (Source Al, Case 3), the guest cannot be said
to be “misleading himself,” since the host’s actions cannot be reasonably
interpreted in any other manner.
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B3. An application of the rulings of Rashi (Source B1)
and Tosafos (_Source B2).
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[The Gemara analyzes a ruling of Rav Dimi:]

[Rav Dimi says:] One may not [give a] double [greeting of] “Shalom” to
an idolater. [Although one may say it once for the sake of peace, to say
Shalom twice is too much, since it one of the names of G-d.]

[The Gemara comments:] Rav Chisda would precede [any idolaters that
he met] and greet them with “Shalom” [before they greeted him. Since he
greeted first, he would thereby avoid the customary response of a double
Shalom, and thus avoid violating Rav Dimi’s ruling]. Rav Kahana would
say to him “Shalom to [the] master.”

Rashi:

Shalom to [the] master — [Rav Kahana] did not mean to greet the idolater,
but rather would have his own Rabbi in mind [when he said the words
“Shalom to the master,” even though he was talking to the idolater].

Tosafos:

Shalom to [the] master — Rashi explains that [Rav Kahana] did not mean to
greet the idolater, but rather would have his own Rabbi in mind. [But this
explanation is difficult to understand and] needs further thought, for it would
seem to be an act of Geneivas Da’as. And [in any case] there is no reason to
explain Rav Kahana as such, for Rav Dimi [who said in the Gemara that one
may not give a double greeting of Shalom to an idolater,] only said that one
may not [give a] double [greeting of] “Shalom” to an idolater [and by saying
“Shalom to the master” one has avoided the double greeting of Shalom].

140 £ The Torah’s Guidelines for Interpersonal Relationships



B. A PERSON Mi1SLEADING HiMSELF Is NoT GENEIVAS DA’AS

ccording to Rashi, Geneivas Da’as only occurs when an explicitly
misleading statement is made (and there is no other way to interpert
the words).

Thus, it would be permitted to appear to greet an idolater by saying to him
“Shalom to the master” and having one’s Rabbi in mind, since technically
this is not an explicitly misleading statement. In this way Rav Kahana was
able to maintain peaceful relations with the non-Jews, while avoiding
greeting them with Shalom which is one of the names of G-d.

According to Tosafos, even when nothing is said, there is still Geneivas
Da’as if the context of the gesture overwhelmingly indicates that it was
done for the sake of the deceived party.

Thus, according to Tosafos, insincerely greeting an idolater with “Shalom
to the master” is misleading enough to be Geneivas Da’as (for the idolater
surely has every right to assume the blessing is being conferred upon him).
But to greet him sincerely with “Shalom to the master” is not Geneivas
Da’as and is permissible according to Rav Dimi, since it is not a double
Shalom greeting.

B4. Possible supporting evidence for Tosafos (Source B2).
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Similarly, in the case of an unintentional murderer who was exiled to a city
of refuge, where the townspeople would like to accord him with some
honor — he must tell them, “I am a murderer.” If they reply, “Nevertheless
[we still want to honor youl,” he may accept [the honor] from them.

[The obligation to tell them of his past misdoing is derived] from the verse,
“And this is the matter [d’var] of the [unintentionall murderer” [Devarim
19:4. The simple translation of the Hebrew word “d’var” is “matter,” but
it can also be translated as “word.” It is this latter translation that the
Mishna refers tol.
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t would seem that this Mishna is supporting evidence for the opinion of

Tosafos. For even in the case of the Mishnah where nothing explicitly
deceptive was said to the deceived party, one needs to inform him of his
past mistake to avoid transgressing the prohibition against Geneivas Da’as.
(This is unlike Rashi, who is of the opinion that on/y if you said something
deceptive would you need to correct the other person.)

However, (in defense of Rashi) one could argue that there is no proof
from this particular law of the unintentional murdered since it may very
well be an exception to the rule. Even though, according to Rashi,
Geneivas Da’as only occurs when an explicitly misleading statement

is made, the Torah is more stringent in the case of an unintentional
murderer. The verse, “And this is the matter [d’var] of the [unintentional]
murderer” (Devarim 19:4) can be read as “And this is the word of

the [unintentional] murderer,” hinting to a specific obligation for an
unintentional murderer to inform people — with “words” — of his past
misdoing, even where there is no Geneivas Da’as.

B5. More supporting evidence for Tosafos (Source B2).
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Rabbi Yossi related that from this [Mishna that requires an unintentional
murderer to inform those who want to honor him of his past misdoing],
we learn that if a person knows one tractate of Talmud, and goes to
[another] place where they [i.e. the local townspeople] honor him as
knowing two, he must [correct their error] and tell them, “I only know
one tractate.”

he Talmud Yerushalmi states that one needs to correct another person
who mistakenly honors you, even if nothing explicitly deceptive was
said to him. This law is applicable to all people (even to unintentional
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murderers) unlike the question we raised in the previous source. This is
supporting evidence for the ruling of Tosafos.

B6. Even where a person misleads himself, if one remains
silent in the face of his unjustified gratitude, one is actively
deceiving him.
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[The reason that the unintentional murderer needs to inform those who
seek to honor him that he is a murderer (Source B4), and the reason that
the one who knows one tractate needs to correct those who assume he
knows two (Source B5), is] because [to not do so] would be Geneivas
Da’as.

However, I then have a question. It is clearly proved from [the Gemaral]
in Chapter ‘Gid Hanasheh’ [Chullin 94b, Source Al], that in any case
where the [mistaken] individuals are misleading themselves, there is #no
violation of Geneivas Da’as. [Here too, the townspeople are misleading
themselves and there should be no Geneivas Da’as.]

This [question] is certainly [problematic] according to Rashi who explains
that one only violates Geneivas Da’as if he [deceptively] sells a Treifah
[injured animal unfit to eat] under the guise of being Kosher [either he
sells it from a Kosher meat store, or he says explicitly that it’s Kosher].
However, it is even a question for those who argue against [Rashi, i.e.
Tosafos], who say that even if the fellow does nothing [to create the
mistaken impression], it is still Geneivas Da’as in a case where it was
impossible for the victim to figure out [that the gesture was not done
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for him specifically. So too] here the townspeople should have assumed
that the newcomer only knew one tractate, because he never said that
he knew two!

An answer is that [even though the victims are deceiving themselves,
this is still a case of Geneivas Da’as since] they are praising him in his
presence [for his extra knowledge] and he remains silent. Since his silence
lis like consentl, they [being led to] make a mistake [about his level of
knowledge].

AS was seen above, if a person misleads himself into thinking that he is
indebted to another, then both Rashi and Tosafos agree that one is not
transgressing the prohibition against Geneivas Da’as. (According to Rashi,
he is misleading himself if nothing deceptive was said to him. According
to Tosafos he is misleading himself if nothing deceptive was said to him
and he could have reasonably concluded from the context that the gesture
was not done for his sake.)

According to the Maharit, however, even in a case where the person is
misleading himself, if he is giving you honor iz your presence or thanking
you for the gesture that you never did for him, one is obligated to correct
him according to both Rashi and Tosafos. (Based on this fact, Sources B4
and B5 can no longer be seen as supporting evidence for Tosafos against
Rashi.)

Remaining silent in the face of the other person’s gratitude is tantamount to
consent. By remaining silent one would be actively misleading the person
and transgressing the prohibition against Geneivas Da’as.

(It should be noted that if one remained silent for another reason, for
example, in order not to embarrass the person by correcting him, then
silence is not considered consent and one has not transgressed the
prohibition against Geneivas Da’as. This explains why [in Source B1] Rava
wanted to remain silent when Mar Zutra expressed gratitude for coming to
meet him — since his silence was to prevent embarrassing him, and not in
order to mislead him.)
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B7. The practical Halacha follows Tosafos
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6) ... One may not “steal the mind” of people with one’s words. 1t is
therefore prohibited to appear to do something for another, when in fact
he is not doing anything for him.

What are examples of this? A person should not urge [his fellow] to eat
with him when he knows that he will not [accept the invitation to] eat [with
him]. Nor should one repeatedly offer gifts when one knows that he will
not accept. Nor should one open a barrel [of wine] if the guest believes
that it was opened for his sake, when [in truth] it had to be opened [in
order to sell the wine] to a storekeeper. Rather, [the host] must tell the
guest that he did not open the barrel for his sake.

[However, there is 720 Geneivas Da’as if from the context of the situation]
the “victim” could be reasonably expected to figure out that the gesture
is not being done for him. [In such a case] he is deceiving himself, since
he assumes that it was done for his honor.

For example, if one bumped into one’s friend on the way, and he thinks
you came out to greet him and to honor him, you are not required to
inform him [since he could figure out that perhaps you didn’t come this
way to greet him).

7) Do not say to another “Anoint [yourself with] oil from this flask,” when
it is actually empty. Nor may one go to the house of a mourner with an
empty flask [of wine] and the mourner believes that it is full [bringing
wine was a gesture of consolation to the mourner].
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However [in both cases], if he does this for the other person’s honor, [for
example when there are others present who will see the mourner being
offered this gift and will thereby have greater esteem for him], then it is
permitted.

he Shulchan Aruch rules in accordance with Tosafos that even when

nothing deceptive is said, there is still Geneivas Da’as if the context
of the gesture overwhelmingly indicates that it was done for the sake of
the deceived party. In such a case one is obligated to inform the deceived
party that the gesture was not done for his sake.

Conversely, if the “victim” could be reasonably expected to figure out
that the gesture was not done for his sake, then there is #no Geneivas
Da’as. Still, if he is thanking you in your presence for your gesture, then
remaining silent is tantamount to consent, and one would be obligated to
inform him (Maharit, Source B6).

C. IF YOU WOULD HAVE DONE THE GESTURE IN
ANY CASE IT IS NOT GENEIVAS DA’AS

Above (Source A1) we saw the case where R’ Yehudah, the host, opened a
barrel of wine for his guest, Ullah. The Gemara asked: Isn’t this a case of
Geneivas Da’as since R’ Yehudah had to open the barrel in order to sell it, and
therefore he wasn’t doing it exclusively to honor his guest?

We answered that

1. either R’ Yehudah must have informed Ullah of his secondary
motivation for opening the barrel, or

2. even if R Yehudah didn’t inform Ullah, there was no problem of
Geneivas Da’as since R’ Yehudah would have opened the barrel
anyway for Ullah even if he didn’t have a secondary motivation.

We now elaborate on the second answer: the leniency of “I would have done
it in any case.”
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C1. No problem of Geneivas Da'as if you would
have done the gesture in any case.
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[Background: the Gemara (Source B1) records an incident where Mar
Zutra mistakenly thanked his colleagues, Rava and Rav Safra, for coming to
greet him on the road. To avoid Geneivas Da’as, Rav Safra corrected him
and said “We didn’t know you were coming this way, but had we known,
we would have gone to more effort.” Later, Rava commented that there
was no need to dishearten Mar Zutra and correct his misunderstanding.
To which Rav Safra responded that if they remained silent they would be
effectively misleading Mar Zutra.

Tosafos quotes Rav Safra’s response:]
“We would be misleading him [Mar Zutra, if we didn’t tell him our real
intentions].”

[To which Tosafos asks:]

One may ask: this is not [a case of] misleading, since anyway they would
have gone out to honor him. Like [Rav Safra] said to him “I would have
troubled myself more [had I known you were coming this way].” [Why
then did Rav Safra say “We would be misleading him”?]

Similarly, as we said above [Chullin 94a, Source Al, in the case where
Rav Yehudah, the host, opened a barrel of wine for his guest, Ullah. The
Gemara asked: Isn’t this a case of Geneivas Da’as since Rav Yehudah
had to open the barrel in order to sell it, and therefore he wasn’t doing it
exclusively to honor his guest? The Gemara answered:] “Ullah is different,
for he is so beloved to Rav Yehudah” [that he would have opened the
barrel for him in any case].

[Tosafos answers:]
We may answer that [the case of the chance meeting of Mar Zutra on the
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road] is not comparable at all to the case above [the wine served by Rav
Yehudah to Ullal. [For in the case of Rav Yehudah serving wine to Ulla]
— although there was no real loss by opening this barrel, since the wine
was sold to a shopkeeper [and the leftover wine would not go to waste]
— nevertheless [it was different in two aspects:]

[1.] he was in actuality opening the barrel for his guest, and

[2.] even if the barrel did not need be opened because it had been sold,
he would have opened it for him in any case,

therefore he did not need to inform Ullah at all.

However, here [in the case of Rava and Rav Safra’s chance meeting of Mar
Zutral], they had [in actuality] not come out for him at all.

osafos points out that if an apparent gesture of honor or kindness has
two motivations behind it, then you are not required to inform the
other person of the other motivation if:

1. You would have done the act of honor for the person in any case,
even if the secondary reason didn’t exist (for example: you would
have opened a barrel of wine for the guest’s honor even if you did
not need to open it for some other reason), and

2. At the time of doing the act you had the primary intention of
honoring the other person, even though the secondary reason
existed as well (i.e. the barrel needed opening in order to sell it
later, but you opened it with the primary intention of honoring your
guest).

One needs both conditions to avoid violating the prohibition of Geneivas
Da’as.

Therefore in the case where Mar Zutra met his colleagues on the road and
he assumed they were coming for his honor (Source B1), they would have
to inform him of their real intention (if not for the fact that he deceived
himself as the Gemara concludes), since they never set out on the road
with the intention to meet him (i.e. they were lacking condition 2 above).
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C2. If a secondary motivation exists for the gesture, one is
obligated to inform the other person even if you would have
done it in any case.
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In the Gemara [Chullin 94a, Source Al], it was asked [why the following
was not a case of Geneivas Da’as]: Ullah went to visit the house of Rav
Yehudah, and Rav Yehudah opened barrels of wine for him that were
already sold to the storekeeper [which therefore needed to be opened in
any case. Since Ullah was deceived into thinking it was opened for his
sake, why is this not a case of Geneivas Da’as?] The Gemara answered:

[1.JRav Yehudah told Ullah, his guest, [that he needed to open the barrels
in any casel.
Or one could give a second answer:
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[2.] Ullah was especially beloved to Rav Yehudah, and therefore Rav
Yehudah would have opened [the barrels] for his friend in any case [even
if it didn’t need to be opened to sell to the storekeeper], and therefore it
would be permissible.

It is apparent from the second answer that if he would have opened [the
barrel] for his friend even had it not [been sold], then it is permitted [to
not inform him of the impending sale]. Which leaves us with a question:
in all of Gemara we have a rule that the last answer given [to a question]
is the accepted answer. If so, why did our teacher [the Rambam] not
write this law [that if you would have done the gesture anyway then it is
not Geneivas Da’as, as in answer 2 above]? Similarly, the Tur, Choshen
Mishpat, Laws of Fair Pricing, Chap. 228 [where he talks about Geneivas
Da’as] does not mention it either. The Beis Yosef [commenting on the Tur]
writes there: “I do not know why our teacher [the Tur] left it out. Perhaps
it is because it is self evident.”

But I [disagree with the Beis Yosef’s answer and] think that is not a good
enough [reason to explain the omission].

[The Lechem Mishnah now shows why this Halacha is not self evident,
and cannot account for the Rambam’s omission. He does this by citing
the Tosafos from Source C1:]

For Tosafos there wrote regarding the story with Mar Zutra [Source Al]
commenting on the phrase “We would be misleading him [Mar Zutra, if
we did not tell him our real intentions]”:

One may ask: this is 7ot [a case of] misleading, since anyway they would
have gone out to honor him. [Why then did Rav Safra say “We would be
misleading him”?]

Similarly, as we said above [Chullin 94a, Source Al, in the case where
R’ Yehudah, the host, opened a barrel of wine for his guest, Ullah. The
Gemara asked: Isn’t this a case of Geneivas Da’as since Rav Yehudah
had to open the barrel in order to sell it, and therefore he wasn’t doing it
exclusively to honor his guest? The Gemara answered:] “Ullah is different,
for he is so beloved [to Rav Yehudah” that he would have opened the
barrel for him in any case].

[Tosafos] answers:

[For in the case of Rav Yehudah] opening the barrels [for Ulla] — although
there was no real loss by opening this barrel, since the wine was sold to a
shopkeeper [and the leftover wine would not go to waste] — nevertheless
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[it was different to the case of bumping into Mar Zutra on the road since]
he was in actuality opening the barrel for his guest.

[Tosafos] is saying: that we only say [this rule] — that if he would have done
it in any case for the other’s honor, it is permitted [to not say anything]
—in a case where he is indeed doing the act for him. Since at the end of
the day he is indeed acting on his behalf, even though he is not suffering
a loss due to what he did — but by virtue of the fact that he would have
done it for him even with the loss — it is permitted [to not inform him that
there is no loss]. But in a case where he is not doing the act for him at
all, even though he would have theoretically done this for him, it is not
permitted [to not say anything, but rather you must inform him of your
real intentions]. Now since we need to be informed of this distinction, it
is not so ‘self evident’ [as the Beis Yosef claims] and the Tur should have
written about it!

Therefore, I believe that the reason that the Tur and Rambam [do not write
about this, is that they] do not rule like this last answer of the Gemara [in
the case of Ulla — namely that Rav Yehudah would have done it in any
case, but rather like the first answer, that Rav Yehudah informed Ullah].
For they were also bothered by Tosafos” question [on Rav Safra], but they
did not agree with Tosafos’ answer. Rather they assume that Rav Safra
and Rava did not agree with this last answer [of ‘T would have done it in
any case’], but rather like the first answer that one needs to inform [the
deceived partyl.

Therefore [the Rambam and Tur] rule like this first answer and not like
the second answer. The Rosh, in his rulings, also does not mention the
latter answer of the Gemara for the same reason.

he Rambam and Tur do not mention the leniency of “If you were

doing the act for his honor in any case, even though a secondary
motivation exists, you do not need to inform him” (Tosafos, Source
C1). The Beis Yosef explains that they omitted it because they felt it is
an obvious leniency and does not to be written. This explains why the
Shulchan Aruch also omitted it.

The Lechem Mishnah, however, contends that the Rambam and Tur
omitted it because they rule that there is no such leniency. In other words,
if a secondary motivation exists for the act, one is obligated to inform the
other person who thinks that the gesture was done exclusively for his
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n

sake. It does not help to claim “I would done the gesture for him anyway.’
Their source is that Rava and Rav Safra (in Source B1) are of the opinion
that one must inform the other person to avoid Geneivas Da’as, and it is
not enough to say “I would have done it for him anyway.”

C3. If you would have done the gesture in any case
it is not Geneivas Da‘as.
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13. What is an example [of Geneivas Da’as]?

One may not open a barrel of wine that is meant to be opened shortly
since it has been sold to a shopkeeper, when the [person being served a
drink] thinks that you opened it for his sake, to serve him strong [fresh]
wine and that you are suffering a serious loss for his sake — in that this
barrel that was opened will remain deficient and the wine will ruin [quicker
due to that exposure]. [Since he thinks it was opened for his sake] he
will unnecessarily be indebted to you (unless he so dear to you that you
would have opened it for him anyway).

Rather, you must inform him that you did not open it for him — for in
general people are not expected to think that you have already sold it
to a shopkeeper [and therefore you needed to open the barrel anyway].
However, with regard to something where the person could be reasonably
expected to figure out that you are not doing [the gesture] for him, and he
is misleads himself into thinking that you are doing it for him [exclusively]
— for example, where you meet him on the road and he thinks that you
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came out to greet him to honor him — in this and similar cases one does
not need to inform him.

In deciding the practical Halacha, Rabbi Shneur Zalman of Liadi (author
of the Shulchan Aruch HaRav) sides with the Beis Yosef (in Source C2)
— that if you would have done an act of honor or kindness for someone in
any case, you do not need to inform them, even if you have a secondary
motivation behind doing it.

D. COURTEOUS BEHAVIOR IS NOT GENEIVAS DA’AS

D1. It is permitted to offer a guest food even if you
know he won't eat.
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[The S’'mah cites the words of the Shulchan Aruch, Source B7, and then
comments:]

8) One may not urge [his fellow to eat with him/— That is, he may not
press him [to do so]. From this word choice [of “urging”], and also from
the words written [by the Shulchan Aruch] just after this, “nor should one
repeatedly offer gifts [when one knows that he will not accept],” I deduced
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in [my work entitled] “P’risha” — that only when one pressures and asks
repeatedly beyond the norm, is it prohibited.

However, to tell him one or two times, “Come eat with me” is permitted.
For [this is not improper, but rather] just the opposite! If he were 7ot to
offer, his friend would be degraded — those present will see that he has
come and gone without being honored with an invitation of “Come and
eat with me,” and they will assume that it is because he is lowly [and
dislinked]. For not everyone will know that the [reason the] host did not
invite him, was because the host knows he will not [accept an invitation
to] eat. This is easy to understand.

10) [Do not say to another “Anoint yourself with oil from this flask,”]
when it is actually empty — That is, he knows that he will not [accept the
invitation to] anoint, and it is specifically here that it therefore forbidden
due to Geneivas Da’as — for his friend will feel needlessly indebted to
him. However, if there was oil in the flask [it is 7ot empty], except that
you know that he will not [accept the invitation to] anoint, it is permitted
to tell him, “Come and anoint from [this flask]” so as to honor him, as I
wrote above.

he S'mah deduces from the wording “do not u7ge,” (Shulchan Aruch,

Source 13, taken from the Gemara, Source Al, Case 1) that it is indeed
permitted to offer food once or twice to a guest even if you know he will
not eat it. Additionally, if one does not offer food he might be degraded
in the eyes of onlookers. They will think that the host does not want to
eat with the guest, and not realize that he just is not hungry. The only
prohibition is to urge someone persistently to eat when one knows that he
does not want to eat.
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E. SUMMARY

A. The Source of the prohibition of Geneivas Da'as

Based on the examples given in the Gemara (Chullin, Source A1), we can
define Geneivas Da’as (literally “stealing of the mind”) as:

Misleading somebody with

1. an insincere favor, gift or gesture of kindness or honor, or
2. a sincere gesture, but one that appears to entail more effort or
expense than it actually is,

which will result in the recipient feeling that they owe you something, or
having a debt of gratitude to you.

Since Rashi (Source A1) rules that the prohibition of Geneivas Da’as
is waived for the sake of maintaining human dignity or honor (Kavod
HaBri’os), we deduce that it is a Rabbinic prohibition (since Torah
prohibitions are not waived for Kavod HaBri'os). (Sefer HaMitzvos
HaKatan also rules that it is a Rabbinic prohibition [Source A5]).

According to others, Geneivas Da’as is a Torah prohibition, since it is
an aspect of the Torah prohibition against stealing someone’s property
(Ritvah, Source A2; Sefer HaMitzvos HaGadol, Source A3). The common
aspect of secretly stealing someone’s property and stealing their regard for
you (Geneivas Da’as), is that in both cases one is acting in an underhanded
and malicious manner which corrupts one’s character and integrity
(Minchas Chinuch, Source A4).

For the purposes of practical Halacha: Geneivas Da’as that causes a
monetary loss is a Torah prohibition. If it does not cause a monetary loss,
it is a Rabbinic prohibition (Shulchan Aruch HaRav, Source A6). Even in
such a case it would be permitted if the purpose is to show honor to the
recipient (Shulchan Aruch, Source B7).

According to all, Geneivas Da’as is a prohibition against deceiving Jews
and non-Jews alike (Rashi, Source Al; Ritvah, Source A2; Sefer HaMitzvos
HaGadol, Source A3; Sefer HaMitzvos HaKatan, Source A5; Shulchan
Aruch HaRav, Source AG).

B. A person misleading himself is not Geneivas Da'as

According to Rashi (Sources B1 and B3), one violates the prohibition
against Geneivas Da’as only if one explicitly says something to the
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deceived party that causes him to be misled or if there’s no other way to
interpret one’s gesture. If, however, nothing was said (and it’s possible to
interpret the actions differently) then one has not violated the prohibition,
and the other party is merely misleading himself.

According to Tosafos (Sources B2 and B3), one violates the prohibition
against Geneivas Da’as if the context of the gesture overwhelmingly
indicates that it was done for the sake of the deceived party, even though
it is possible to interpret the gesture differently. (Rashi and Tosafos are
separated by a matter of degree: according to Rashi one transgresses
Geneivas Da’as only if there’s no other way to interpret the gesture.
According to Tosafos even if there is another way to interpret the gesture,
one still transgresses since this other interpretation is implausible.)

The practical Halacha follows Tosafos (Shulchan Aruch, Source B7).

For example, in a case where one opens a barrel of wine for a guest who
thinks you are doing it to honor him, and the barrel had to be opened
anyway for another reason, one is obligated to inform him, since the
guest could not be reasonably expected to figure out that the barrel was
not opened for his sake (Chullin, Source AD).

However, even in a case where the person is misleading himself — since
he could have figured out from the context that he is mistaken — if he is
thanking you in your presence for the gesture that you never did for him,
one is obligated to correct him (Maharit, Source B6).

C. Ifyou would have done the gesture in any case it is not Geneivas
Da'as
According to Tosafos (Source C1), if an apparent gesture of honor or

kindness has two motivations behind it, there is no problem of Geneivas
Da’as if:
1.You would have done the act of honor for the person anyway, even

if the secondary reason didn’t exist, and

2.At the time of doing the act you had the primary intention of
honoring the other person, even though the secondary reason exists
as well.

If either condition is missing, one needs to inform the other person of
your secondary motivation.
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Others contend that in any case where there is a secondary motivation
for the gesture, it is Geneivas Da’as and one is always obligated to inform
the other person who thinks that the gesture was done exclusively for his
sake (Lechem Mishnah, Source C2).

The practical Halacha follows Tosafos (Shulchan Aruch HaRav, Source
C3): if you would have done the gesture for the person anyway, there is
no Geneivas Da’as.

D. Courteous behavior is not Geneivas Da'as

If you know that someone doesn’t want to eat, offering him food once
or twice as a courtesy is not considered Geneivas Da’as. In fact, it may
be necessary to offer im food so that others will not think negatively of
him. Similarly, offering him oils or lotions that you know he will not use
is permitted (S'mah, Source D1).
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F. PRACTICAL QUESTIONS AND
SUGGESTED ANSWERS

Note to the reader: The aim of this work is to give the reader an introduction
to the Torah guidelines to interpersonal relationships. As always, to gain a
practical ruling (P’sak) for a given case, an Orthodox Rabbi or Posek should
be consulted.

Every morning, Reuven puts out the milk on the Yeshivah’s coffee
counter for the students and staff. One day somebody else put out the milk.

Later that day someone says “Thank you for the milk, Reuven!” Does
Reuven have to inform him that he didn’t put it out?

He has to inform them, because today he did not do it and silence is like
consent (Maharit, Source B6).

Following the case in Question 1, but what if the person only thanks
him at the end of the month for the all the service he provided all month (even
though there was a day he didn’t put it out)?

He does not have to inform them, because there’s no difference between
the gratitude (or honor) he receives for 28 days of service and that which
he receives for 29 days of service. Therefore, no one is being misled, and
there is no Geneivas Da’as.

However, if he missed, say, 10 days of serving the milk, then there may
well be a difference in the gratitude (or honor) he receives. He would
have to inform them, because even the slightest amount of gratitude
received through deception is considered Geneivas Da’as.

Shimon, the Rosh Kollel, handed out the weekly Bein Adam
L’Chavero kollel test to the students, but saw that he forgot to include the name
of the sponsor and the name of the deceased to whom the sponsorship was
dedicated (“Sponsored by ... in the memory of ...”).

Is it permissible to print a copy with the names correctly included, and send it
to the sponsor?
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Prohibited, because Shimon did not do the action he is suggesting. In
other words, the test sheet did not look like this when they were handed
out. The sponsor would therefore be needlessly indebted to Shimon for
something he never did (Machzik Tovah). Even if he doesn’t feel indebted,
Shimon has still perpetrated a falsehood.

Someone honors you for knowing 10 tractates of Gemara, when
in truth you only know 5. What should you do?

If someone is mistakenly thanking or honoring you, then silence is like
actively misleading the other person (Maharit, Source B6). You'd be
required to inform them (Yerushalmi, Source B5).

= Is every case of violation of the prohibition against Geneivas
Da’as, also a failure to fulfill the positive Mitvah to “Distance yourself from
falsehood” (Shemos 23:7, see Chapter 1)?

Yes, every Geneivas Da’as is also a falsehood (Sheker) because the person
is misled into feeling indebted to you.

Is every case of falsehood (where one fails to fulfill “Distance
yourself from falsehood” as defined in Chapter 1) also a case of Geneivas
Da’as?

No, a falsehood (Sheker) is only a Geneivas Da’as if the other person
feels indebted to honor, thank or repay the “favor.”

5 Is it permissible for a host to dilute his whiskey with water while
still in the bottle, and pour it for his guests? Or to serve lower quality whiskey
to guests from a bottle that has the label of a higher quality whiskey?

Prohibited, since he will think it is real whiskey and be unnecessarily
indebted to you for your kindness (similar to the case in Chullin in Source
Al, Case 5).
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Can you open up a new bottle of whiskey for a guest, when in
truth you were going to open it nevertheless to finish it before Pesach (one
cannot own whiskey over Pesach)?

Permitted, so long as you would have opened it for him in any case even
if Pesach wasn’t coming (Shulcan Aruch HaRav, Source C3).

According to others, it is only permitted if you fulfill a second condition: at
the time of opening the bottle you did it in order to honor him. (However,
if he only walked in the room after you’d started opening the bottle and
you did it in order to finish it before Pesach, you would be obligated to
inform him of your real motivation.) (Tosafos, Source C1).

A sleepover guest comes to your house.

a) It is permissible to place a bottle of shampoo in his room for his personal
use, when you know he would never make use of it?

Permitted, since you are not urging him and as a result making him feel
indebted to you, rather you are just being courteous. (S'mah, Source
DD).

b) What if you place an empty shampoo bottle in his room?

Prohibited, since he will mistakenly be indebted to you for your “kindness”
(S’mah, Source D1; Chullin, Source Al, Case 5).
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Achronim

Achronim is the name given to those leading authorities and scholars from the
16" century to the present, including the R’ Yosef Caro (see Shulchan Aruch),
R’ Moshe Isserles (Remah), as well as the Vilna Goan, the Chofetz Chaim and
Rav Moshe Feinstein.

Be’er Mayim Chaim

The section in the book Sefer Chofetz Chaim, written by Rabbi Yisrael Meir
Kagan, which offers the footnotes and legal arguments behind the Halachos of
guarding one’s speech.

Beis Yosef

The name of Rabbi Yosef Caro’s primary work by which he is known; he
lived from 1488 to 1575; he was born in Toledo, Spain and he died in Tzafas,
Israel; Rabbi Caro’s magnum opus is his Beis Yosef (House of Joseph), an
encyclopedic commentary on the Tur, the code of Jewish law; Rabbi Caro’s
Halachic decisions were codified in his Shulchan Aruch; this work quickly
became accepted throughout the Jewish world as Halachically authoritative.

Chasam Sofer

The name of Rabbi Moshe Sofer’s primary work by which he is known;

he lived from 1762 to 1838 and became Rabbi of Pressburg (present day
Bratislava, Slovakia) in 18006; he was a great teacher and had thousands of
disciples; his writings are numerous, including the Chasam Sofer (Seal of the
Scribe), the Responsa, the Derashos, and the Toras Moshe

Chofetz Chaim

The name of Rabbi Yisrael Meir Kagan’s most well known work (Sefer Chofetz
Chaim); he was born in 1839 and died in 1933 at the age of 95; he lived in
Radin where he started his own Yeshiva; some of his works include Sefer
Chofetz Chaim, Ahavas Chesed, and Nidchei Yisrael; he found that he needed
to clarify many laws of the first section of the Shulchan Aruch, and therefore
wrote his famous work, the Mishnah Berurah, which is an authoritative
Halachic source; he was totally involved in all matters of the Jewish people
even when he was well into his nineties.
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Chumash
Known in English as the Five Books Moses and commonly referred to as the
Torah

Shemos

The second book of the Chumash; it deals with the enslavement of the
Jews by Pharaoh and the Egyptians, the birth and rise of Moses, and
the miraculous deliverance of the Jewish People by G-d through the
leadership of Moses.

Eiger, Rabbi Akiva

One of the greatest Torah scholars of his time and he was the foremost leader of
European Jewry during the end of the 18th century and the beginning of the 19th
century; born in 1761 in Hungary; his commentary on the Gemara appears in all
standard editions as well as his Halachic commentary on the Shulchan Aruch

Gemara

Also known as the Talmud; the essence of the Oral Torah which was written
down from 50 BCE through 500 CE; the first part codified by Rabbi Yehudah
HaNasi was the Mishnah; ensuing discussions were redacted as the Gemara by
Rav Ashi and Ravina around 500 CE.

Bava Metziah
Tractate of the Gemara that deals with movable property and wages

Bava Basra

Tractate of the Gemara that deals with the laws of property
Gittin

Tractate of the Gemara that deals with divorce

Kesubos

Tractate of the Gemara that deals with marriage contracts

Makkos
Tractate of the Gemara that deals with the penalty of lashes

Nedarim
Tractate of the Gemara that deals with vows

Pesachim
Tractate of the Gemara that deals with Pesach and its sacrifices
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Shevuos
Tractate of the Gemara that deals with oaths

Succah
Tractate of the Gemara that deals with the festival of Succos

Yevamos
Tractate of the Gemara that deals with a widowed sister-in-law

Yoma
Tractate of the Gemara that deals with Yom Kippur

Kaminetsky, Rabbi Yaakov — Sefer Emes L’Yaakov

He was a prominent Rosh Yeshiva and Posek (Halachic authority) who lived
from 1891 to 1986; he was born in the Lithuania and then studied for 21
years in the Slabodka yeshiva; he moved to North America in 1937, where he
initially took rabbinical positions in Seattle and then Toronto; his sefer Emes
LYaakov is a commentary on Chumash.

Maharal

Acronym for Rabbi Yehuda Loewe ben Bezalel who lived from 1526 to
1609; his works include a major commentary on Rashi’s commentary on
the Chumash, volumes on Passover, on Pirkei Avos, on Drashos Chazal, on
development of character, and an innovative commentary to the Aggadic
aspects of the Gemara (non-Halachic thought of the Rabbis in the Gemara,
encoded in stories and parables); he was the Chief Rabbi of Moravia, Posen
and Prague.

Maharsha

Acronym for Moreinu HaRav Shmuel Eliezer who lived from 1555 to 1631; one
of the most important rabbis and Talmudic scholars in Poland in his time; his
commentaries appear in all editions of the Gemara

Mishnah

First written compilation of the Oral Law; Rabbi Akiva was first such
compiler; Rabbi Yehudah HaNasi was the final compiler of the Mishnayos,

in approximately 200 CE; It is divided into six Sedarim, or Orders: 1. Zeraim,
agriculture-related Mitzvos; 2. Moed, Shabbos and the holidays; 3. Nashim,
Mitzvos relating to women; 4. Nezikin, laws regarding damages; 5. Kodshim,
holy matters, such as Mitzvos related to the Temple and sacrifices; 6. Taharot,
matters of purity, such as family purity and impurity emanating from a corpse.
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Mishneh Torah

Written by the Rambam; it was the first systematic codification of Jewish law
and the only one which encompasses every aspect of the Torah; it consists of
14 volumes and is considered one of the greatest classics of Torah literature; it
was first printed in Rome in 1475; the Rambam was criticized by other scholars
for leaving out Talmudic references as they feared that this would have the
effect of bringing students away from study of the Talmud. (see Rambam)

Orchos Tzadikim

It is a classic book of ethics and character refinement, written by an
anonymous author of Ashkenazi origin in the 14th century under the original
title of Sefer HaMiddos.

Rabbeinu Yona

Also known as Rabbeinu Yona HaChassid; born in 1180 in Spain; he was a
contemporary of the Rambam and the Ramban; he was a giant in Torah and
holiness and after being invited to the position of the Rabbi of Toledo, Spain,
he became one of the greatest leaders of Sephardi Jewry; author of Sha’arei
Teshuvah (see Sha’arei Teshuva)

Rambam

Acronym for Rabbi Moshe ben Maimon; born in 1135 in Spain; known as one
of the greatest Jewish philosophers and codifiers of Jewish law; he served

as the personal physician to Saladin the Great, Sultan of Egypt and Syria; he
wrote The Guide for the Perplexed; his masterwork was the Mishneh Torah - a
great codification of all Jewish law (see Mishneh Torah).

Ramban

Acronym for Rabbi Moshe ben Nachman; born in 1194; he was one of the
greatest and most influential of the Rishonim; he defended the Rambam when
there was a schism amongst Rabbis over the validity of the Rambam’s work;
also like the Rambam, he was equally distinguished in both Halacha and
Jewish philosophy; he wrote over 50 works on Chumash, Gemara, Halacha,
Jewish philosophy, Kabalah, and medicine, all of which are considered major
classics.

Rashba

Acronym for Rabbi Shlomo ben Aderes; born in 1235 in Barcelona; wrote
thousands of Responsa; he was one of the greatest Rishonim and most
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influential leaders of Spanish Jewry; he was a disciple of the Ramban and of
Rabbeinu Yona.

Rashi

Acronym for Rabbi Shlomo ben Yitzhak; born in 1040 in France; known

to be the greatest commentator on the Written Law as well as on the Oral
Law; he is studied universally in both areas by experts and beginners; Rashi
accomplished all this during the period of the Crusades, when life was
extremely dangerous for the Jews; he had only daughters, who were great in
their own right, and were married to the Ba’aleo Tosafos, men of exemplary
Torah knowledge

Rishonim
Literally “the early authorities,” ¢. 1000 CE - ¢. 1500 CE

Remah

Acronym for Rabbi Moshe Isserles; born in 1530 in Poland; he established a
yeshiva in Krakow, Poland and wrote Halachic notes to the Shulchan Aruch,
which he called the Mapah (Tablecloth); the annotations appear today in the
Shulchan Aruch (the Code of Jewish Law); Ashkenazi Jewry follows the ruling
that he recorded (see Shulchan Aruch).

Rif

Acronym for Rabbi Yitzchak Alfasi who lived in the 11™ century in Fez,
Morocco; he wrote the Sefer HaHalachos which comments on Gemaras
in Moed, Nashim, Nezikin, Brachos and Chulin; the sefer is regarded as

a methodical and concentrated Halachic source because it presented the
halacha clearly and conclusively; he brought the Gaonic period to an end

Rosh

The name given to Rabbi Asher ben Yechiel who lived from 1250 to 1327;

The Rosh refers to a commentary on the Talmud and is found in nearly every
edition of the Babylonian Talmud; in 1306 he became the Chief Dayan (Judge)
of Toledo as well as the Chief Rabbi of the community.

S’dei Chemed

Written by Rav Chaim Chizkiya Medini in the mid-1800s; it is a monumental
18-volume Halachic work.
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Sefer Chofetz Chaim

Written by Rabbi Yisrael Meir Kagan and published in 1873; it addresses the
topic of constructive speech and the prohibition against tale-bearing and
slander (see Chofetz Chaim).

Sefer HaChinuch

In English: The Book of (Mitzvah) Education; it was written in 1252; the book
explains the 613 Mitzvos with a basic description of the Mitzvos, the possible
reasons, the Halachos, and when and to whom it applies; it was written by
Rabbi Aharon Halevi, the Ra’ah, and was based on the enumeration of the
Mitzvos of the Rambam.

Sefer HaMitzvos
A compendium of the 613 Mitzvos; written by the Rambam in 1510 (see
Rambam)

Sefer HaMitzvos HaGadol
Also known as the S’'mag; Halachic work on the 613 Mitzvos; it was written by
Rabbi Moshe ben Yaakov who lived from 1198-1274.

Sefer HaMitzvos HaKatan
Halachic work on the 613 Mitzvos by Rabi Yaakov ben Yosef of Corbeil (1206-
1280); the work follows the Sefer Mitzvos Gadol but in a different order.

Sefer Yeraim

Written by Rabbi Eliezer of Metz wrote in the 12 century; it is a compilation
of laws based on the 613 commandments; the work is important because it
connects the French and Spanish schools of Halacha.

Sha’arei Teshuva

Written by Rabbeinu Yona who as one of one of the Rambam’s main detractors
ultimately changed his mind and felt he was wrong; in response he then
composed Sha’arei Teshuva (The Gates of Repentance) in which he outlined
the methods of doing Teshuva; it is one of the most important works of Mussar
(character refinement) ever written.

She’elos wTeshuvos MaHarit

Hebrew for Questions and Answers of the MaHarit; written by the MaHarit
which is an acronym for Moreinu HaRav Yosef Trani who lived from 1568 to
1639; he was the Rosh Yeshiva and Chief Rabbi of Constantinople; the leading
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Posek (Halachic authority) for Sephardi Jewry in the 17" century

Shulchan Aruch

The standard code of Jewish law followed in the present day, written by Rabbi
Yosef Caro and was first published in 1564; it is divided into four parts: like the
Tur - Orach Chaim, Yoreh Deah, Even HaEzer and Choshen Mishpat.

Choshen Mishpat
This section addresses aspects of Jewish law pertinent to finance, torts,
legal procedure, loans and interest.

Orach Chaim

This section addresses the order of the day, from the moment of
waking until going to sleep and the cycle of the year, including
Shabbos and Holy Days.

Tosafos
The commentaries on the Gemara by German and French rabbis of the 12"
and 13" centuries; printed in all editions of the Babylonian Talmud.

Tur, The

Code of Jewish law written by Rabbi Yaakov, son of the Rosh, in the 14"
century; it is also referred to as the Arba Turim; it is a predecessor to the
Shulchan Aruch; the Halachic work is divided into four parts — Tur Orach
Chaim, Tur Yoreh Deah, Tur Even HaEzer and Tur Choshen Mishpat.
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